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The Negligent Security Case 

A misstatement of law appeared in 
Mark Buell’s otherwise fine article en- 
titled “Liability for Inadequate Secu- 
rity” (March 1995). 

Mr. Buell stated: “[S]ince most prem- 
ises liability actions are based upon 
intentional torts such as rapes and 
assaults, it appears §768.81 would not 
apply to most premises liability actions 
which are based on intentional torts.” 

In fact, a premises liability action is 
based on negligence, not intentional 
tort, when the landowner is the defen- 
dant in the case. Although the criminal 
conduct that injured the plaintiff is 
intentional, it is the landowner’s negli- 
gent failure to provide adequate secu- 
rity or warn of the danger of assault 
on the property that results in tort 
liability. Since the cause of action is 
negligence, §768.81 will apply. 

A footnote was not sufficient atten- 
tion to Fabre v. Marin, 623 So. 2d 1182 
(Fla. 1993). In Fabre, the Supreme 
Court defined “party” to mean “all of 
the other entities who contributed to 
the accident, regardless of whether 
they have been or could have been 
joined as defendants.” Jd. at 1185. The 
court therefore held that the apportion- 
ment of damages provision contained 
in §768.81(3) authorizes the defendant’s 
counsel to argue, and the jury to spec- 


ify in its verdict, that a percentage of 
fault be assigned to any actor who 
contributed to the accident, even if not 
present in the litigation. The damage 
verdict is then reduced accordingly. 
Because of its potentially devastat- 
ing effect on damages, Fabre must be 
considered in deciding whether to ac- 
cept a negligent security case in the 
first place. 


Davip GLANTZ 
Miami 


Author’s Response 

The law in this area is unsettled, as 
I indicated in the article title “Liability 
for Inadequate Security” (March 1995). 
However, the better argument appears 
to be that §768.81 would not apply to 
the typical premises liability action 
which involves a rape, assault, or simi- 
lar intentional tort. The comparative 
fault statute expressly provides that it 
does not apply “to any action based 
upon an intentional tort... The 
critical issue is the meaning of the 
words based upon an intentional tort. 
A suit by a victim of a rape or assault 
is based upon an intentional tort, even 
though the claim against the premises 
owner for failure to secure the prem- 
ises is an action for negligence. Apply- 
ing the plain meaning of the words 
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“based upon” suggests §768.81 does not 
apply to this type of case. 

Second, even if it is determined the 
premises liability action is not based 
upon an intentional tort, §768.81 would 
not apply. The negligent premises 
owner and the criminal assailant are 
not joint tortfeasors. That is, the crimi- 
nal assailant was not negligent. Accor- 
dingly, it is not possible to “enter 
judgment against each party liable on 
the basis of such party’s percentage of 


The Header in 
Support 


fault” as contemplated by §768.81(3). 
Former Chief Judge Terrell Hodges 
of the U.S. District Court for the Mid- 
dle District of Florida applied exactly 
this reasoning in Jane Doe v. Pizza 
Hut of America, Inc., Case Number 
93-709, in an order dated June 21, 
1994 (graciously supplied by another 
member of The Florida Bar who was 
involved in this case). In the Pizza 
Hut case, plaintiff sued alleging negli- 
gent security after she was robbed and 
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raped at gunpoint during a robbery of 
a Pizza Hut. 

Pizza Hut asserted §768.81, attempt- 
ing to allocate a portion of fault to the 
armed assailants. Judge Hodges 
granted plaintiffs motion for partial 
summary judgment on the affirmative 
defense based upon F.S. $768.81 stat- 
ing: “Defendant misses the point, how- 
ever, in that it invokes §768.81 in an 
attempt to allocate fault between itself— 
the alleged negligent party—and the 
armed assailants. Defendant does not 
argue, nor could it, that the acts of the 
assailants were negligent, and it does 
not cite this Court to any case law in 
support of its proposition that §768.81 
contemplates an allocation of fault 
among intentional and negligent tort- 
feasors. Pursuant to the statute, 
Plaintiff's damages must be apportioned 
to those negligent parties found to be 
at fault.” 

U.S. District Court Judge Anne Con- 
way reached a similar result in Bach 
v. Horizons, Ltd., Case Number 92-569- 
CIV-ORL-22, as I mentioned in the 
article. 

While I agree with Mr. Glantz that 
Fabre and §768.81 must be considered 
in deciding whether to accept a negli- 
gent security case, I nevertheless be- 
lieve Florida courts will ultimately 
determine not to apply §768.81 to prem- 
ises liability cases involving intentional 


s torts such as rapes and assaults. All 


of the citations in footnote 20 to the 
March article support this position, 
including the more detailed analysis 
by Thomas S. Edwards, Jr., and Sarah 
Helene Sharp, “Fabre/Allied Signal / 
Dosdourian Triology,” 68 Fia. B.J. 22 
(April 1994). 
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Winning the Public Trust 


he greatest challenge fac- 
ing the legal profession 
today is winning the pub- 
lic trust. 

In a democratic society, no institu- 
tion can long survive without the faith 
and confidence of the people. If the 
profession of law is to endure, it must 
have the support and approval of the 
citizens of this country and this state. 

Every generation of lawyers must 
answer this challenge. I offer to you 
the following observation: 

At the present, the lawyer does not hold as 
high a position with the people as he (she) 
held 75 or indeed 50 years ago. 

Does that sound like a remark made 
at a recent bar association meeting? 
Far from being contemporary, these 
words were uttered by Louis Brandeis 
at the Harvard Ethical Society meeting 
in 1905. 

Admittedly, the bar at that time did 
not have to deal with the O.J. Simpson 
trial being broadcast live every day 
into the homes of America. But each 
generation has its own unique 
problems. 

We know and love our profession 
because of its institutional values—its 
integrity, honesty, impartiality, and 
fairness, to mention a few. Of course, 
we enjoy other aspects of the practice, 
such as the intellectual challenge, the 
personal satisfaction of working with 
clients, the respect and admiration for 
our position, the financial rewards, the 
independence, and the list goes on. 

Aside from such individual rewards, 
the greater good to society as a whole 
comes from the high ethical standards 
with which law is practiced. 

Why should society trust us? 

When Alexis De Tocqueville was trav- 
eling in America in the early 1830’s 
he made a trenchant observation about 
our profession. He wrote that the pro- 
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by William F. Blews 


The essence of being 

a lawyer is our code 

of conduct. It is our 
character that 
separates us. 


fession of law is the only aristocracy 
which can be absorbed without vio- 
lence by the natural elements of de- 
mocracy and which can be advanta- 
geously and permanently combined 
with them. With his knowledge of the 
French Revolution, he understood not 
only violence, but also aristocracy. His 
reference to the legal profession as an 
aristocracy was not lightly made. 

More recently, Dr. James D. Laney, 
the former president of Emory Univer- 
sity, described the legal profession as 
a “moral aristocracy.” While not a 
lawyer, Dr. Laney recognized the com- 
mitment of the profession to the larger 
good of society as a whole and not just 
to the individual client or lawyer. 


What is the justification for any 
aristocracy? How does any aristocracy 
pass the test of legitimacy? Intelligence 
and education are not enough; money 
and social standing are not enough; 
and even competency and hard work 
are not enough. The only justification 
for an aristocracy is virtue. If our 
profession is to enjoy a position in our 
society that is truly elite, it must be 
because of our virtue, our character, 
our moral code. 

The essence of being a lawyer is our 
code of conduct. It is our character that 
~eparates us. Technical knowledge of 
he law can be acquired by anyone with 
sufficient intelligence. The application 
of that law to our citizens must be 
administered by officers of the court 
who are always more concerned with 
professional values than with prevail- 
ing for the individual client to the 
material benefit of the individual law- 
yer. 

Most lawyers engage in our profes- 
sion because they are devoted to it. 
We are well aware that we serve the 
public. We are cognizant of the fact 
that our knowledge and superior posi- 
tion give us an opportunity to exploit 
a client. It is a rare exception when a 
lawyer violates this trust and over- 
charges or otherwise takes advantage 
of a client. 

If we are to win the public trust, we 
as a profession must be recognized 
because of our values, virtues, and 
character. To reach this takes constant 
striving by all of us. In reality, we 
cannot expect that there will ever be a 
day of complete victory. We will never 
be able to sit back and rest upon our 
laurels. Like Sisyphus, each genera- 
tion of lawyers must push boulders up 
the hill, day in and day out. 

This is our challenge. We must pre- 
vail. There is no alternative. 0 


‘ 
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hope you have made plans to 
be in Orlando June 21-24, be- 
cause this year’s Annual Meet- 
ing of The Florida Bar promises 
to be a memorable event. 

Under the leadership of Greg Hansel 
of Tampa, the Annual Meeting Com- 
mittee has gone to great lengths to see 
to it that the 1995 convention offers a 
broad range of educational program- 
ming, some very interesting speakers, 
and fun for the whole family. 

Former U.S. Senate Majority Leader 
George Mitchell has agreed to be our 
keynote speaker at the general assem- 
bly, set to begin at 10:30 a.m. on 
Thursday, June 22. 

Senator Mitchell is an engaging 
speaker, and I believe he will have a 
timely message for our profession. He 
is a former federal district judge, as 
well as a practicing lawyer, and has 
had a distinguished career in politics. 
He was first elected to the Senate in 
1982, coming from 36 points down in 
the polls to win with a comfortable 61 
percent of the vote. He became majority 
leader in 1989. 

He was an acknowledged expert in 
health care reform issues, and last year 
turned down a Supreme Court nomina- 
tion to continue to lead the Senate 
during the health care reform debate. 

In 1987, he led the fight to enact 
nursing home standards, and in 1989 
to have evaluation of medical care 
outcomes. As a member of the Senate 
Finance Committee, he worked on Medi- 
care, welfare reform, and tax fairness 
legislation. 

The former majority leader has writ- 
ten two books. The first, Men of Zeal, 
was written with Maine colleague Sen. 
William Cohen on the Iran-Contra in- 
vestigation. The second, World on Fire, 
focused on the greenhouse effect and 
how to prevent it. 
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EXECUTIVE DIREC TIONS 


George Mitchell to 
Address General Assembly 


by John F. Harkness, Jr. 


Now living in Portland, Maine, 
Mitchell recently joined the law firm 
of Liipfert, Bernhard, McPherson and 
Hand. 

Another important event at the con- 
vention will be the Professional Ethics 
Committee’s Annual Seminar. Two 
judges, a Supreme Court justice, a 
former Bar president, and two noted 
lawyers will form the panel for that 
meeting. 

First Circuit Judge Jere Tolton will 
discuss ex parte communications, the 
new Code of Judicial Conduct, and 
Canon 3 of the code, which proscribes 
bias or prejudice. 

Former Bar President Ray Ferrero 
will talk on how unethical conduct in 
litigation can affect malpractice liabil- 
ity and ways to avoid malpractice expo- 
sure in litigation. 

Fourth District Court of Appeal Judge 
Larry A. Klein will address lawyer 
misconduct commonly seen by appel- 
late judges and Fourth DCA experi- 


ences that resulted in published opin- 
ions about such misconduct. 

Tallahassee attorney Barry Richard 
will discuss the McHenry case that 
challenges some Bar advertising rules 
and how advertising relates to the 
public’s perception of the legal profes- 
sion. Richard represented the Bar in 
U.S. Supreme Court arguments in the 
McHenry litigation, and a ruling could 
come before the convention. 

West Palm Beach attorney Don Bev- 
erly, chair of the Professional Ethics 
Committee, will moderate the session. 

Florida Supreme Court Justice 
Charles T. Wells will tie together the 
comments from the earlier speakers, 
and address the Judicial Qualifications 
Commission, the Article V Task Force 
which is studying the judicial system, 
the Bar’s new ethics school, and aspira- 
tional goals and codes being adopted 
by various courts. 

The ethics program is set for 9:30- 
11:30 a.m. on Friday, June 23, and is 
just one of several seminars at the 
convention. Others cover international 
trade, using computers, professional- 
ism, litigation, and other issues. Other 
speakers slated for this year include 
Supreme Court Chief Justice Stephen 
H. Grimes, Justice Harry Lee Anstead, 
Florida State University President and 
former ABA President Sandy D’Alem- 
berte, and Elaine R. Jones, legal direc- 
tor of the NAACP Legal Defense and 
Education Fund, Inc. 

Abrochure outlining all of the activi- 
ties scheduled for the convention, as 
well as registration information for the 
hosting Marriott’s Orlando World Cen- 
ter, was included in the April 15 Bar 
News. Updates will appear in the news- 
paper this month. If you missed the 
registration materials, call our Meet- 
ings Department at (904) 561-5830. 
See you in Orlando! 0 
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LOSING ARGUMENT 


Boom to the Skilled, 
Bust to the Overzealous 


by Bradley R. Johnson 


“He [the defendant] is responsible for damages of $427,000. 


How high a price is that to pay if he saved just one single 
life? Madam [to a juror], I will give you $427,000 for your 
child. Deal? 

“And you, Madam [to another juror], same price for your 
husband. And you, counselor, how "bout an even half million 


he final argument of a trial 
is often viewed as a legal 
battleground in which al- 
most anything goes. Hard- 
ened trial lawyers see it as an 
opportunity to roll up their sleeves and 
take their best shot at convincing a 
jury to see things favorably for their 
clients. However, a recent trend has 
developed in which cases are neither 
won nor lost in summation, but rather 
are reversed for improper argument. 
All trial lawyers know legal shows 
and movies are not realistic. In the 
scene above from a 1991 movie about 
a personal injury lawsuit, we all recog- 
nized the argument as a violation of 
the golden rule in which the lawyer 
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bucks for your precious hide!” 


asks a juror to put himself or herself 
in the shoes of a party.! Unfortunately, 
not everyone got the message. If you 
think this could never happen in real 
life, read on. Final argument has in- 
creasingly turned into a quagmire of 
personal character attacks, impermis- 
sible reference to nonrecord evidence, 
and blatant pleas to jurors’ sympathies 
and prejudices. However, new appel- 
late decisions should be viewed as 
warning shots over the head of the 
overzealous practitioner. The courts 
are saying, “Behave like professionals 
. or else!” Reversals are common, 
and even Bar sanctions are possible for 
offenders. 
The wise among us will learn from 


— Gene Hackman in his role as a trial lawyer 
during closing argument in Class Action 


the warnings while those who do not 
continue at their peril. 


The Standard 

Lawyers are allowed wide latitude 
during closing to urge the jury to see 
the record facts and law in accord with 
their clients’ position. Although argu- 
ment is not to be taken as evidence, a 
good summation allows the attorney 
to use persuasive skills to the fullest, 
and cases often turn at this late but 
critical stage. The common mantra 
holds the lawyer can make “fair com- 
ment” about the evidence and law.? In 
fact, Rule 4-3.4(e) of the Rules Regulat- 
ing The Florida Bar, governing 
professional conduct, provides only that 


Art by Joe McFadden 


a lawyer shall not: 


(e) in trial, allude to any matter that the 
lawyer does not reasonably believe is rele- 
vant or that will not be supported by 
admissible evidence, assert personal knowl- 
edge of facts in issue except when testifying 
as a witness, or state a personal opinion as 
to the justness of a cause, the credibility of 
a witness, the culpability of a civil litigant, 
or the guilt or innocence of an accused. 

Urging the jurors to use common 
sense in interpreting facts, suggesting 
alternatives to theories offered by op- 
posing counsel, or simply reiterating 
the strengths of one’s own case are all 
permissible in summation. It is not, 
however, the legal equivalent of a pro- 
fessional wrestling match in which the 
unscrupulous litigator is allowed to 
bash the opponent over the head with 
a verbal ring-side folding chair.? Our 
courts are tired of acting as fight pro- 
moters and referees, and, even 
occasionally absent contemporaneous 
objections, are granting reversals when 
counsel overstep the bounds of fair 
play.* 


The Recent Cases 

In Walt Disney World Company v. 
Blalock, 640 So. 2d 1156 (Fla. 5th DCA 
1994), a 10-year-old plaintiff received 
an $881,895 verdict when his thumb 
was traumatically amputated while rid- 
ing on the “Pirates of the Caribbean” 
attraction in the Magic Kingdom. 
Though there were no eyewitnesses, 
circumstantial evidence indicated the 
young man might have been injured 
when he caught his hand between two 
boats on the ride which bumped each 
other. Walt Disney World contested 
liability and argued there was com- 
parative fault on the part of the young 
plaintiff. The jury attributed $279,200 
of the award to future medical ex- 
penses, and found no comparative fault. 
The Fifth District reversed, primarily 
due to improper arguments made by 
plaintiffs counsel in closing argument.® 

The boy’s lawyer in Walt Disney 
World Company began summation with 
a personal tribute to the young plain- 
tiff. He advised the jurors that he had 
heard nothing but “wonderful things” 
about the young man. He then went 
on to tell the jury that he, the lawyer, 
felt it was “outrageous” for the defen- 
dant to assert the comparative neg- 
ligence defense. This argument was 
made despite the fact that the plaintiff 
and his father, who was with him on 
the ride, had been told to keep their 
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hands inside the boat, and despite the 
fact the young man had admitted he 
had placed his hand in the water at 
one point prior to the injury.® 

Plaintiff's counsel also passed judg- 
ment on several defense witnesses. He 
called two specifically “a good soldier” 
and “this joker,” and characterized the 
defendant as “some nickel and dime 
carnival” throwing “pixie dust” to mis- 
lead the jurors. He also argued the 
defense lawyer was treating the jurors 
as though they were “fools” and “idi- 
ots.”? 

Finally, counsel for plaintiff repeat- 
edly accused the defendant of having 
“ripped off the plaintiff's thumb.” He 
also argued the incident could have 
been worse: 

[Ylou know, why don’t you consider the fact 
that maybe instead of Luke, a ten year old, 
that we have a three or four year old sitting 
in this seat and they had their little ears 
on, okay, that they bought at the Magic 
Kingdom and the ears fell off into the water 
and so they go to pick them up. . . . The 
boat, it takes their arm off or if they’re 
leaning over it smashes them in the head? 
. . . | mean, you know, but for the grace of 


God, you know, we’d have some other cata- 
strophic circumstance. . . .8 


The Walt Disney World court con- 
cluded that the cumulative misconduct 
of the lawyer was further manifested 
by the fact that the jury awarded 
nearly $280,000 in future medical ex- 
penses even though there was no 
evidentiary basis for the award, and 
the lawyer had not even asked for it 
in his closing argument. (This is appar- 
ently the only thing he left out.) Even 
though no objections were made during 
closing argument, the Walt Disney 
World court reversed and remanded for 
a new trial.9 

Similar conduct by the lawyers and 
reasoning by an appellate court is 
found in Bellsouth Human Resources 
Administration, Inc. v. Colatarci & 
Hylton, 641 So. 2d 427 (Fla. 4th DCA 
1994). There, a plaintiffs verdict at 
trial was reversed, among other rea- 
sons, because of improper remarks 
during closing statements by both law- 
yers. The plaintiff, an employee of 
Southern Bell, suffered a broken leg 
in a corporate training session con- 
ducted by Bellsouth Human Resources, 
a separate corporation. The jury found 
the defendant 100 percent at fault. 
Among other grounds on appeal, the 
defendant argued that the plaintiffs’ 
lawyer’s closing argument was suffi- 
ciently prejudicial to require a new 


trial. The appellate court was seemingly 
so disgusted by the actions of the 
lawyers on both sides that it granted 
the reversal, but spared no effort in 
criticizing the defense lawyer for his 
arguments also. 

The defendant’s counsel, apparently 
reacting to plaintiffs demand for a $1.5 
million verdict, argued that: 

It is, indeed, I think, alarming that trial 
lawyers will come before six people in the 
community and hope to be able to get those 
six members of the jury to give them 
$1,500,000 for a broken leg. It seems to say 
I think a lot about the deterioration of our 
society. It certainly— 

(PLAINTIFF’S COUNSEL]: Judge, that is 
all improper commentary. And if the Court 
wants me to, I would be glad to see—get the 
cases. 

[DEFENSE COUNSEL]: I would like to do 
that. May I continue? 

(THE COURT]: Go ahead. You can rebut. 
[DEFENSE COUNSEL]: It says a great 
deal. And, certainly, it is a problem for 
{plaintiff's counsel] because it says a great 
deal about the deterioration of our system, 
a broken leg a million dollars. A broken leg 
a million and a half dollars. What is it about 
our system that has created a situation that 
every time we do something, if it doesn’t 
turn out the way we thought, we sue?! 
(Emphasis added.) 


In rebuttal, plaintiff's counsel, hav- 
ing unsuccessfully objected to the 
inflammatory remarks of his counter- 
part, also made impermissible state- 
ments: 


If you think for a moment [defense coun- 
sel’s] comments aren’t designed to make you 
feel prejudice or sympathy, then I guess I’m 
not really understanding what he is trying 
to do here. And one of the things I want you 
to know when I say that is it tells a real 
story to you in one of his comments when 
he first got up here when he thanked you 
on behalf of, and these were his words, on 
behalf of your telephone company. 


Well, folks, the telephone company has 
nothing to do with this case. This is 
Bellsouth Human Resources. As they de- 
scribe them, they are separate companies 
who runs (sic) these programs even at times 
not just for them, I guess. And if that’s not 
designed to appeal to sympathy or somehow 
make you think that something else is going 
on here—this is not a case against [defense 
counsel’s] telephone company. Let me make 
that clear. 


I understand [defense counsel] said it him- 
self, corporate America. You know, the folks 
that brought you the gas tank that explodes, 
and agent orange, and silicone breast im- 
plants. (Emphasis in opinion.)!! 


At the close of all arguments, counsel 
for the defendant moved for a mistrial. 


Clearly, the appellate court was left 
with the unenviable task of sorting out 
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the enumerable improper comments 
offered by both lawyers. On the defense 
side, suggesting that frivolous lawsuits 
constitute one of the major ills of our 
society, however true, is improper. On 
the plaintiff's side, analogizing a bro- 
ken leg at a training session to agent 
orange defies rational comment. The 
Bellsouth court concluded: “In our view, 
it is no longer—if it ever was— 
acceptable for the judiciary to act sim- 
ply as a fight promoter, who supplies 
an arena in which parties may fight it 
out on unseemly terms of their own 
choosing. . . .”!2 The case was reversed 
and remanded for new trial. 

While these cases may seem particu- 
larly egregious, they are, unfortunately, 
not all that atypical. However, by their 
stark tones, they do show an unwilling- 
ness on the part of our appellate courts 
to allow such behavior by trial lawyers. 

In at least one instance, an appellate 
court has invited The Florida Bar to 
investigate both lawyers for ethics in- 
fractions committed during closing.!° 
Based on reported decisions, it appears 
these transgressions are committed 
equally by lawyers for the plaintiff and 
the defense. A review of the major 
categories of offenses is useful for those 
practicing in the courtroom. 


Appeals to 
Societal Conscience 

Perhaps perceiving anti-lawyer sen- 
timent as a potential advantage at 
trial, some defense lawyers, as seen in 
the Bellsouth Human Resources case, 
have fallen into the trap of trying to 
make the jury dislike plaintiffs’ law- 
yers simply for bringing lawsuits.!4 
With the recent publicity surrounding 
the cost of goods, services, and medical 
treatment associated with the “tort 
crisis;”5 references to a general inap- 
propriateness of lawsuits are just a 
new twist on the golden rule argument. 
Even worse, such references really ask 
the jurors to consider what they may 
be doing to their own taxes, insurance 
rates, or consumer costs by returning 
a verdict for the plaintiff. 

References to “overcrowded court- 
rooms”!® and a perceived “insurance 
crisis”!? are impermissible remarks by 
defense counsel in closing arguments 
which have led to defense verdict re- 
versals. Also, referring to the tort 
system as a “new American dream”!® 
will be seen as a blatant appeal to the 
sympathy and prejudice of the jurors 
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which will almost certainly lead to a 
new trial. In general, all of the above 
tactics ask a particular jury to nullify 
lawful claims and be the watchdog for 
the proliferation of baseless lawsuits. 

This argument was best exemplified 
in Schubert v. Allstate Insurance Com- 
pany, 603 So. 2d 554 (Fla. 5th DCA 
1992). There, the eager defense attor- 
ney instructed the jury it was “the 
conscience of the community.” He also 
went on to indicate the plaintiff's doc- 
tor had found a permanency, “as he 
usually does” in such cases. He further 
said the plaintiffs were seeking “not a 
small fortune, a large one,” and admon- 
ished the jury not to let the plaintiffs 
child “think that this [personal injury 
lawsuits] is the way you get from one 
end of life to the other.” He concluded 
by indicating the plaintiff should have 
said, “thank goodness I wasn’t injured 
more seriously,” rather than filing the 
lawsuit. While that may or may not 
have been true, it clearly had no bear- 
ing on the merits of the action. Finally, 
the defense lawyer indicated the plain- 
tiffs attorney would “do anything” to 
advance his case, and he went on to 
argue that all the doctors who had 
testified for the plaintiff had ulterior 
and selfish motives for their testimony. 
Not surprisingly, the Schubert court 
reversed and remanded with directions 
for new trial.!9 

What is most striking about Schubert 
is the fact that plaintiff's counsel made 
no objections throughout the course of 
defendant’s summation. Nor were any 
motions to strike or for mistrial made 
prior to the return of the adverse 
verdict.2° However, the Schubert panel 
found the remarks to be so objection- 
able as to be grounds for reversal even 
when raised initially in post-trial mo- 
tions. While the better practice would 
clearly have been for plaintiff's counsel 
to object during final argument, that 
omission was not fatal in Schubert. 

The flip side of this improper argu- 
ment is the plaintiff's lawyer trying to 
inflame the jury with what amounts 
to a punitive damage argument when 
punitive damages are not an issue in 
the trial. In Erie Insurance Company 
v. Bushy, 394 So. 2d 228 (Fla. 5th DCA 
1981), the plaintiff was awarded 
$45,000 at trial in an uninsured motor- 
ist claim. The insurer had admitted 
liability, and the sole issue for jury 
determination was the amount of com- 
pensatory damages. A reversal was 


granted because of remarks made by 
plaintiff's counsel during closing argu- 
ment, which he began by criticizing the 
defendant for not having an insurance 
executive at the defense table. He went 
on to indicate he had never seen such 
“subtle, hidden deception of any defen- 
dant” in his career. He apparently also 
hinted that the insurance company 
was acting in bad faith during the 
litigation without any basis for such 
comment in the evidence. He also stated 
he wanted the jury to: 

[Slend a message to Erie, Pennsylvania, 
that you can’t defend a case by coming down 
here and just subtly hinting that we don’t 
owe it and it must have been something 
else. Send a message to those people and let 
them know that they are going to have to 
pay a penalty.?! 

Again, punitive damages had not been 
pled. 

Finding the remarks were inexcus- 
able and improper, the appellate court 
reversed and remanded for a new trial. 
Though defense counsel moved for a 
mistrial after the arguments, it is un- 
clear whether contemporaneous objec- 
tions were registered following each 
improper remark.22 

From these decisions, it should be 
obvious that attempts by lawyers to 
turn the jurors against the real or 
perceived societal evils embodied by 
the opposition will be rebuked. Like- 
wise, personally attacking opposing 
counsel would seem to be equally odi- 
ous and improper. Unfortunately, 
though, word has not yet spread to all 
members of the trial bar. 


Trial Counsel as Witness 

It seems axiomatic that remarks by 
trial counsel which place the lawyer 
in the role of witness, commentator, or 
overt “spin doctor” are improper. Pre- 
senting record evidence in a manner 
calculated to convince the factfinder 
that the lawyer himself or herself finds 
the opposition to be lacking in merit 
or to constitute an outright fraud places 
a favorable verdict in peril. In 1967, 
the Third District stated: 
An attorney should not assert in argument 
his personal belief in his client nor in the 
justice of his cause [citations omitted]. By 
doing so, an attorney . . . becomes an addi- 
tional witness for his client, not subject to 
cross examination. His knowledge of the 
case is purely hearsay or opinion evidence 
and would not be admissible from any 
witness.?8 

The rule applies to the comments 
about opposing counsel, the witnesses, 
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and even the judge. Despite this com- 
mon sense rule, abuses continue. In 
Venning v. Roe, 616 So. 2d 604 (Fla. 
2d DCA 1993), the plaintiff was 
awarded a nominal sum by a jury for 
personal injuries sustained in an auto- 
mobile accident. The Second District 
reversed and remanded for new trial 
based on several improper remarks by 
defense counsel during closing argu- 
ment. Concerning the plaintiff's doctor, 
defense counsel stated that he was 
“nothing more than an unqualified doc- 
tor who prostitutes himself. . . for the 
benefit of lawyers” and who is unjustly 
compensated for providing “magic tes- 
timony” for members of the plaintiff 
bar. Defense counsel also stated there 
was a “special relationship” between 
the plaintiff's medical expert and op- 
posing counsel. He indicated further 
that the doctor and lawyer, working 
together, had “orchestrated” the entire 
case so as to mislead the jury. In order 
to end on a high note, defense counsel 
finally told the jury he had personally 
been involved in seven earlier cases in 
which plaintiff's counsel worked with 
the subject doctor.4 

Finding the improper comments con- 


stituted accusations of perjury by the 
plaintiff's physician and unethical con- 
duct by opposing counsel, the Venning 
court reversed and remanded for a new 
trial. That court made no mention of 
objections made contemporaneously dur- 
ing closing argument. Rather, it 
appears the first objection was raised 
in plaintiff's motion for new trial.25 

Similar unpalatable tactics were em- 
ployed in Sun Supermarkets, Inc. v. 
Fields, 568 So. 2d 480 (Fla. 3d DCA 
1990). There, a personal injury lawsuit 
was brought by a woman who con- 
tended she had been injured while in 
the defendant’s grocery store. At trial, 
the plaintiff's lawyer, over objections 
by defense counsel, argued that the 
supermarket’s lawyer had lied to the 
jury and that he had committed fraud 
upon the court. In reversing and re- 
manding for a new trial, the Sun 
Supermarkets court noted the remarks 
were so improper that “neither a re- 
buke nor a retraction of the comments 
would ‘destroy their prejudicial and 
sinister influence’ ”26 

As exemplified in the two cases above, 
comments by both plaintiff and defense 
lawyers about opposing counsel and 


(CV ince the early 1960s, the regis- _ ™ Proven, forensic approach to 

S tered professional engineers delays, impacts, acceleration, and 
and consultants of McDonough _ inefficiency. 

Bolyard Peck have helped owners, —_—s i Detailed research, articulate 

contractors and attorneys successful- reports and testimony, ADR. 

ly resolve over one billion dollars in Nod 

construction disputes. — Call today for a free 


@ $3 billion of collective 
nstruction fie'd experience. 


Over 
Successful Construction 
Dispute Resolution. 


(7()3) 641-9088 


engineering 


MCDONOUGH BOLYARD PECK ¢ 8260 WILLOW OAKS CORP. DRIVE. FAIRFAX, VA 22031 ® FAX: (703) 641-8965 


brochure. 


18 THE FLORIDA BAR JOURNAL/MAY 1995 


witnesses are problematic. Lest any- 
one think the court itself would escape 
comment by litigators, a review of 
Matthews v. St. Petersburg Auto Auc- 
tion, Inc., 190 So. 2d 215 (Fla. 2d DCA 
1966), is appropriate. There, the plain- 
tiffs lawyer implied to the jury that 
the trial judge had met privately with 
plaintiff's counsel and indicated he, the 
trial judge, felt the defense lacked 
merit. Defense counsel objected imme- 
diately. Ultimately, the defendant’s 
motion for new trial was granted.27 
The Matthews court cited the trial 
judge’s reasoning in his order granting 
the motion for new trial: “The jury, 
under our system of jurisprudence, 
considers the trial judge as one presid- 
ing from a position of absolute 
impartiality, and any indication, even, 
in the slightest degree, that the judge 
has departed from this position, and 
has become a champion of any litigant, 
is fatal.”28 

As seen above in the section involv- 
ing appeals to societal conscience, 
commenting upon the credibility or 
lack thereof, of opposing counsel or the 
trial judge is, in the words of the 
Matthews court, “fatal.” It should come 
as no surprise that such tactics are 
unfair and will be viewed with a jaun- 
diced eye by the appellate panel 
reviewing the conduct.?9 


Incorrect Statement of Law 

As an adjunct to counsel acting as a 
witness is counsel acting as judge... 
and being wrong. While it is permissi- 
ble for a lawyer to explain jury 
instructions, he or she has a duty to 
do so correctly. Also, going outside of 
the specific instructions is risky busi- 
ness. If the jury is not to be instructed 
on an area of law, a discussion of that 
area may lead to reversal. 

Such was the case in City Provision- 
ers, Inc. v. Anderson, 578 So. 2d 855 
(Fla. 5th DCA 1991). There, plaintiff 
counsel, in closing, made a rather 
unique reference to the trial judge’s 
discretion regarding verdict amounts. 
While explaining damage awards to 
the jury, he stated: 

It’s what you guys give is what he’s going 
to get. If you give him too much money, the 


| judge can take away some of that money. 
j It’s to be—he can order remittitur or cut it 
| down. If you don’t give [the plaintiff] enough 
4 money, he can’t order more money. This is 
only shot.°° 


Obviously, the argument completely 


J ignores the possibility of an additur for 


EO 
< 


an award improperly low. It is also 
impermissible because it might make 
the jury think the deck is stacked 
against a plaintiff, thereby engender- 
ing sympathy for the plaintiff. In short, 
it is just plain wrong. However, the 
main flaw in the argument is that it 
should never have been made, even if 
stated correctly. As the City Provision- 
ers court noted, “[cJlosing argument is 
an opportunity for counsel to discuss 
the evidence, not invite the jury to shift 
responsibility for their verdict to the 
judge.”3! A new trial was ordered on 
damages. 

Another example of an argument 
best left at home is found in Henry v. 
Beacon Ambulance Service, Inc., 424 
So. 2d 914 (Fla. 4th DCA 1982), review 
denied, 436 So. 2d 97 (Fla. 1983). 
There, defense counsel disclosed in fi- 
nal argument that the plaintiff had 
previously settled part of the claim 
with another party.°2 Though it was 
apparently an effective remark—the 
jury returned a defense verdict—it was 
also made in direct contravention of 
F.S. §768.041(3) (1981) which prohibits 
informing the jury of such settlements. 
At trial, plaintiff counsel made a con- 
temporaneous objection and a motion 
for mistrial. The trial judge sustained 
the objection and gave a curative in- 
struction. The Henry court, however, 
reversed, holding the curative instruc- 
tion was insufficient to correct the 
prejudice to the plaintiff.33 

Clearly, better practice for trial coun- 
sel is to avoid all reference to legal 
issues outside those addressed in the 
jury instructions. If a discussion of an 
unusual area of the law is necessary, 
the lawyer should request a special 
instruction. Otherwise, a favorable ver- 
dict may well be reversed. In essence, 
such remarks put before the jury is- 
sues, laws, and evidence not properly 
submitted. To do so without prior ap- 
proval of the court places the offering 
(and offending) lawyer in the position 
of judge and witness and does so rather 
poorly. 


Conclusion 

These examples of advocacy-gone- 
awry illustrate at least two things. 
First, they show what practitioners 
will say in the heat of battle to win a 
case. Hopefully, these trial lawyers 
would choose different words in ad- 
vancing their clients’ causes if given 
another opportunity. The specific cases 


cited also demonstrate the dim view 
our appellate courts are taking of such 
tactics. Far from being anecdotal, these 
reversals reflect a sweeping trend away 
from the prior permissiveness com- 
monly associated with closing argu- 
ment.*4 

This is best shown by the reversals 
granted without contemporaneous ob- 
jections, request for curative instruc- 
tions or mistrial. While it is still 
advisable to object during the argu- 


ment, at least some reviewing panels 
have found such summations to be so 
egregious as to constitute fundamental 
error and require a new trial. Such 
remedies are generally reserved for 
only the most serious affronts to our 
generalized belief in fair play. Also, 
courts are more frequently taking it 
upon themselves to pass their concerns 
on to The Florida Bar when overzeal- 
ous lawyers go beyond the limits of fair 
and proper advocacy.*5 
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The trial bar, representing both plain- 
tiffs and defendants, needs to take 
immediate notice.0 


1 See, e.g., Klein v. Herring, 347 So. 2d 
681 (Fla. 3d D.C.A. 1977). 

2 See, e.g., Griffith v. Shamrock Village, 
Inc., 94 So. 2d 854 (Fla. 1957) (counsel 
should only make argument based on record 
evidence or logical deductions therefrom); 
and Heddendorf v. Joyce, 178 So. 2d 126 
(Fla. 2d D.C.A. 1965) (counsel in closing has 
an opportunity to advance theories support- 
ing his or her case and to rebut argument 
of opposing counsel). 

3 See Nelson v. Reliance Insurance Co., 
368 So. 2d 361 (Fla. 4th D.C.A. 1978) (the 
court was “distressed at an increasing ten- 
dency, by the trial bar, to permit the noble 
art of trial practice to degenerate into a 
free-for-all”); and Sharp Electronics Corp. 
v. Romeka, 513 So. 2d 721, 722 (Fla. 1st 
D.C.A. 1987), where the dissent contained 
the following: “This trial concluded much 
like a boxing match in which the defendant 
stands inside the ring with gloves on, and 
the plaintiff and judge stand outside the 
ring and throw chairs.” 

4 It is still clearly better practice to object 
immediately to improper argument by op- 
posing counsel. See Blue Grass Shores, Inc., 
614 So. 2d 626 (Fla. Ist D.C.A. 1993) 
(improper argument by plaintiff counsel did 
not warrant reversal without objection); 
and Metropolitan Dade County v. Curelli, 
Douglas, McClaskey, Collins, 511 So. 2d 602 
(Fla. 3d D.C.A. 1987) (absent objections, 
improper remarks in closing not sufficient 
error to support reversal). 

5 Walt Disney World Company v. Blalock, 
640 So. 2d 1156, at 1157 (Fla. 5th D.C.A. 
1994). The Walt Disney court concluded 
plaintiff counsel’s remarks were so inflam- 
matory as to negate the opportunity for fair 
trial. Id. 

§ Td. at 1157 and 1158. 

7Id. at 1158. 

8 Td. 

9° Id. Regarding curative instructions, the 
Walt Disney court, in a footnote, cited O’Rear 
v. Fruehauf Corp., 554 F.2d 1304, 1309 (5th 
Cir. 1977), for the ineffectiveness of such 
admonitions: “[YJou can throw a skunk into 
the jury box and instruct the jurors not to 
smell it, but it doesn’t do any good.” 

10 Bellsouth Human Resources Adminis- 
tration, Inc. v. Colatarci & Hylton, 641 So. 
2d 427, at 429 (Fla. 4th D.C.A. 1994). 

11 Jd. at 428. For more analogizing to 
corporate evil, see Public Health Trust of 
Dade County v. Geter, 613 So. 2d 126, 127 
(Fla. 3d D.C.A. 1993), where plaintiff coun- 
sel compared the value of life to an $8 
million SCUD missile. See also S.H. Invest- 
ment & Development Corp. v. Kincaid, 495 
So. 2d 768, 771 (Fla. 5th D.C.A. 1986), 
where plaintiff counsel stated “if you’re not 
bothered by the conduct of these corpora- 
tions and the absolute insensitivity that 
they have to people’s rights . . . then I have 
failed you and I have failed my clients.” 

12 Bellsouth, 641 So. 2d at 431, quoting 
Judge Schwartz in Borden, Inc. v. Young, 
479 So. 2d 850, 851 (Fla. 3d D.C.A. 1985). 

13 Borden, Inc. v. Young, 479 So. 2d 850, 


851 (Fla. 3d D.C.A. 1985), review denied, 
488 So. 2d 832 (Fla. 1986). (The court 
characterized closing of both lawyers as, “a 
disgraceful display of unprofessional con- 
duct” before transmitting a copy of the 
opinion to The Florida Bar for review.) 

14 A recent ABA poll shows that the public 
at large has a true distrust of lawyers, and 
this distrust is heightened with the more 
time they spend with us. Hengstler, Vox 
Populi, A.B.A. J. at 60, 62 (Sept. 1993). 
(According to the study of various profes- 
sions, only stockbrokers and politicians 
rank lower than lawyers.) 

15 See WALL Sr. J. Sept. 1, 1994 at 1, Col. 
6: 

“Additionally, the Preamble to Florida’s 
Tort Reform Act of 1986 provides: 

“WHEREAS, the Legislature finds that 
there is in Florida a financial crisis in the 
liability insurance industry causing a seri- 
ous lack of availability of many lines of 
commercial liability insurance. . . .” 

16 See Stokes v. Wet ’N Wild, Inc., 523 So. 
2d 181, 182 (Fla. 5th D.C.A. 1988) (defense 
counsel argued that “ridiculous” cases, such 
as that plaintiff's, caused overcrowded court- 
rooms). 

17 See Davidoff v. Segert, 551 So. 2d 1274, 
1275 (Fla. 4th D.C.A. 1989) (while counsel 
has “wide latitude” in closing, defendant 
counsel’s remarks about “insurance crises” 
were improper and warranted a new trial). 

18 See Fowler v. N. Goldring Corp., 582 
So. 2d 802, 803 (Fla. Ist D.C.A. 1991). 

19 Schubert v. Allstate Insurance Com- 
pany, 603 So. 2d 554, at 555 (Fla. 5th D.C.A. 
1992). The court noted that while some of 
defendant counsel’s remarks alone might 
not have warranted reversal, the cumula- 
tive effect of many such remarks did 
constitute fundamental error requiring re- 
versal. Id. 

21 Erie Insurance Company v. Bushy, 394 
So. 2d 228, at 229 (Fla. 5th D.C.A. 1981). 
See also Borden, Inc. v. Young, 479 So. 2d 
850, 851 (Fla. 3d D.C.A. 1985), where the 
plaintiff's lawyer, after arguing that the 
defendant had spent unreasonable sums in 
defense of the personal injury claim, com- 
mented on the defendant’s logo: “Elsie isn’t 
the sweet little cow you see on the milk can 
. . . Elsie is a great big corporation. . . ” 

22 Erie, 394 So. 2d at 229. 

23 Miami Coin-O-Wash, Inc. v. McGough, 
195 So. 2d 227, 229 (Fla. 3d D.C.A. 1967). 

24 Venning v. Roe, 616 So. 2d. 604 (Fla. 
2d D.C.A. 1998). 

25 Td. at 605. 

26 Sun Supermarkets, Inc. v. Fields, 568 
So. 2d 480, at 481 (Fla. 3d D.C.A. 1990). 

27 Matthews v. St. Petersburg Auto Auc- 
tion, Inc., 190 So. 2d 215, 216 (Fla. 2d 
D.C.A. 1966). 

28 Id. at 217. 


29For examples of more reversible lan- 
guage in closing arguments, see, e.g., Silva 
v. Nightingale, 619 So. 2d 4, 5 (Fla. 5th 
D.C.A. 1993) (defense counsel argued that 
it was “well known chiropractors will give 
a permanent impairment rating much 
quicker than any other physician”); Padrino 
v. Resnick, 615 So. 2d 698, 699 (Fla. 3d 
D.C.A. 1992) (defense counsel asked jury to 
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consider financial burden judgment would 
have on individual); Riley v. Willis, 585 So. 
2d 1024, 1028 (Fla. 5th D.C.A. 1991) (plain- 
tiff counsel argued that defendant wanted 
to confess, “but his lawyers are keeping him 
from it”); Nazareth v. Sapp, 459 So. 2d 1088, 
1089 (Fla. 5th D.C.A. 1984) (defense counsel 
argued the plaintiffs had the “affliction of 
litigiousness”); Wright & Ford Millworks, 
Inc. v. Long, 412 So. 2d 892, 893 (Fla. 5th 
D.C.A. 1982) (plaintiff counsel argued that 
James Garner, Paul Newman, and Carol 
Burnett would have asked for larger awards 
than that plaintiff); and Eastern Steamship 
Lines, Inc. v. Martial, 380 So. 2d 1070, 1072 
n.2. (Fla. 3d D.C.A. 1980) (plaintiff counsel 
analogized what his client had been through 
to the struggles of the biblical Job). 

30 City Provisioners, Inc. v. Anderson, 578 
So. 2d 855, at 856 (Fla. 5th D.C.A. 1991). 

31 Td. 

32 Henry v. Beacon Ambulance Service, 
Inc., 424 So. 2d 914, 915 (Fla. 4th D.C.A. 
1982), review denied, 436 So. 2d 97 (Fla. 
1983). 

33 Td. at 916. See also supra note 9 regard- 
ing skunks in the jury box. 

34 For cases where improper comment did 
not result in reversal, see, e.g., Tyus v. 
Apalachicola Northern Railroad Co., 130 
So. 2d 580, 587 (Fla. 1961) (improper re- 
marks during plaintiff's closing did not 
warrant reversal where defendant did not 
object); Nelson v. Reliance Insurance Com- 
pany, 368 So. 2d 361 (Fla. 4th D.C.A. 1978) 
(reversal would have resulted if plaintiff 
counsel had objected to improper remarks 
made by defendant counsel during closing), 
and Russell v. Guider, 362 So. 2d 55 (Fla. 
4th D.C.A. 1978) (defendant counsel argu- 
ment relating large verdicts to rising 
insurance rates not reversible without con- 
temporaneous objection). 

35 See Borden, 479 So. 2d at 850 n.21. 
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Revisiting Florida’s 
Law Civil Contempt 


n 1991, the Florida Supreme 

Court decided Johnson v. Bednar, 

573 So. 2d 822 (Fla. 1991), which 

raised the question of how to 
characterize a flat, nonremedial 
$25,000 fine imposed upon two indi- 
viduals who had violated an injunction. 
The court deemed this fine to be a civil 
contempt sanction, despite the fact that 
the order imposing the sanction con- 
tained no “purge” provision. The 
Johnson decision seemed questionable 
at the time, and now stands revealed 
by a subsequent U.S. Supreme Court 
ruling as almost certainly incorrect. At 
odds with Johnson is the reasoning of 
the U.S. Supreme Court in United Mine 
Workers v. Bagwell, 114 S. Ct. 2552 
(1994), decided last June. 

The distinction between civil and 
criminal contempt sanctions has long 
been established, the rough rule of 
thumb being that civil contempt sanc- 
tions are either coercive or remedial, 
whereas a criminal contempt sanction 
is punitive in nature.’ 

In Johnson, no one contended that 
the $25,000 fine was remedial in the 
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usual sense, representing compensation 
for losses suffered by the plaintiff by 
virtue of the defendant’s failure to obey 
the injunction. The plaintiff had argued 
that the fine could be regarded as a 
restitutionary remedy of sorts, in that 
the defendants were being disgorged of 
the profits they had reaped by virtue of 
their noncompliance. The Florida Su- 
preme Court took note of the fact of 
those profits, but made no reference in 
its opinion to any theory of unjust en- 
richment, which would have afforded a 
highly questionable predicate for a “re- 
medial” sanction in any event. 

That left the possibility of character- 
izing the fine as a civil contempt sanc- 
tion on the ground that it was essen- 
tially “coercive.” But a typical coercive 
sanction acts only as a specific deter- 
rent at the time that it is imposed; 
hence the clear distinction from a pu- 
nitive sanction which, at the time it is 
imposed, both deters and punishes. 
Familiar examples of coercive civil con- 
tempt sanctions include jail sentences 
and daily fines that will terminate as 
soon as the disobedient litigant decides 


to comply with the terms of the injunc- 
tion. In the words of the classic adage, 
the contemnor holds the key to his jail 
cell in his own pocket.” The judge’s ex- 
press recognition of the contemnor’s 
power to terminate the sanction, at a 
point in time after it has been imposed, 
is referred to as a “purge provision.” 

The sanction in Johnson contained 
no such provision, and for that reason, 
the defendants argued, the sanction 
could not properly be characterized as 
a civil contempt sanction. But the 
Florida Supreme Court quickly rejected 
that argument, asserting simply that a 
purge provision was necessary only 
when a civil contempt sanction involved 
incarceration of the contemnor.’ The 
fine in Johnson was pronounced coer- 
cive and, therefore, a proper civil con- 
tempt sanction. 

The distinction between civil and 
criminal contempt sanctions is impor- 
tant, because the imposition of a crimi- 
nal sanction can properly occur only 
when accompanied by the procedural 
safeguards ordinarily required in crimi- 
nal proceedings. As a matter of federal 
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constitutional law, these procedural 
safeguards include the requirement 
that the defendant be found guilty of 
contempt “beyond a reasonable doubt” 
and, in proceedings involving “serious” 
offenses, the right to a jury trial.® Nei- 
ther of those safeguards was afforded 
in the Johnson case. 

It is settled, moreover, that these 
safeguards are constitutionally re- 
quired even in proceedings in state 
courts.® Because this is so, the charac- 
terization of a contempt sanction as civil 
or criminal, at least when federal con- 
stitutional rights are at stake, is a ques- 
tion of federal, not state, law.’ If the fed- 
eral courts would have found the 
contempt sanction in Johnson to be 
criminal, rather than civil, in nature, 
then the decision in Johnson was wrong 
as a matter of federal constitutional law. 
The U.S. Supreme Court decision in 
Bagwell almost certainly indicates that 
is so. 

In Bagwell, a Virginia court found 
that violations of an injunction had oc- 
curred, in the context of a labor dispute. 
The court then announced that it would 
fine the defendant labor union $100,000 
for any future violent breach of the in- 
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junction, and $20,000 for any future 
nonviolent infraction. In subsequent 
contempt hearings, the court found 
more than 400 separate violations, 
many of them violent. Because the trial 
court viewed the fines it had earlier an- 
nounced as “civil and coercive,” each 
contempt hearing was conducted as a 
civil proceeding before the trial judge, 
with no jury trial afforded.* As a result, 
the court levied over $64 million in 
fines, some $12 million of which was 
payable to the plaintiff companies. The 
underlying labor dispute was then 
settled, but the trial court refused to 
vacate the $52 million in fines that was 
payable to the court. The Supreme 
Court of Virginia affirmed, declaring 
the fines to be civil and coercive. 

A unanimous U.S. Supreme Court 
reversed. 

Justice Blackmun, writing for the 
majority, was clear in his statement of 
the essential attribute of a civil con- 
tempt sanction: “Where a fine is not 
compensatory, it is civil only if the 
contemnor is afforded an opportunity 
to purge.” Using language that ap- 
pears to be directly at variance with the 
result inJohnson, he continued: “Thus, 
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a ‘flat, unconditional fine’... announced 
after a finding of contempt is criminal 
if the contemnor has no subsequent op- 
portunity to reduce or avoid the fine 
through compliance.” 

The initial (post-injunction) order of 
the trial judge in Bagwell, which pro- 
spectively announced the sanctions he 
would impose in the event of further 
violations, might have been viewed as 
conditional, and thus “coercive,” and 
surely came closer to deserving such a 
designation than did the flat post hoc 
imposition of a fine in Johnson. Yet the 
U.S. Supreme Court was unmoved by 
that argument. “The union’s ability to 
avoid the contempt fines,” wrote Justice 
Blackmun, “was indistinguishable from 
the ability of any ordinary citizen to 
avoid a criminal sanction by conform- 
ing his behavior to the law.”" As if 
speaking directly to the even weaker 
claim to “coerciveness” posed by the 
sanction in Johnson, Blackmun said: 
“Had the trial court simply levied the 
fines after finding the union guilty of 
contempt, the resulting ‘determinate 
and unconditional’ fines would be con- 
sidered ‘solely and exclusively puni- 
tive.’ ”!? 
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In light of Bagwell, the depiction of 
the fine in Johnson as a civil contempt 
sanction appears, then, to have been 
erroneous. 

The question that remains, in deter- 
mining whether the defendants in 
Johnson were entitled to a jury trial as 
a matter of federal constitutional law, 
is whether the imposition of a $25,000 
fine upon them rendered the criminal 
offense of which they were convicted 
“serious,” as opposed to “petty.” Only if 
the offense were deemed to be “serious” 
would they have been so entitled.” 

When a contemnor has been incar- 
cerated, the law is clear that an offense 
is “serious” when the sentence exceeds 
six months in prison.'* When the pun- 
ishment consists only of a fine, however, 
the law is less clear. In Muniz v. 
Hoffman, 422 U.S. 454 (1975), the Court 
held that a $10,000 criminal contempt 
sanction did not give rise to a right to a 
jury trial. Writing for the majority, Jus- 
tice White stated: “This Court has not 
as yet addressed the question whether 
and in what circumstances, if at all, the 
imposition of a fine for criminal con- 
tempt . . . may require a jury trial if 
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demanded by the defendant.” Nearly 
20 years later, as the Court noted in 
Bagwell," it still had not provided any 
guidance in this regard, beyond its rul- 
ing in Muniz. 

While at least one federal appellate 
court has held that the imposition of a 
$5,000 fine upon an individual defen- 
dant is a “serious” penalty,” the point 
remains surprisingly unsettled in the 
federal courts. Federal criminal stat- 
utes define a “petty offense,” in part, as 
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one punishable by a fine of not more 
than $5,000 when imposed upon an in- 
dividual defendant,"* but the Supreme 
Court itself has said that this statutory 
definition has no “talismanic signifi- 
cance” for purposes of federal constitu- 
tional law.’ Still, that statutory defini- 
tion helps to bolster the common sense 
contention that the $25,000 fine levied 
in the Johnson case was a “serious” pen- 
alty, and that a jury trial was thus re- 
quired before the criminal contempt 
sanction could properly be imposed. 

Undoubtedly, the Florida courts will, 
in the future, rectify the error of 
Johnson v. Bednar.O 
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(1968). 

§ Bagwell, 114 S. Ct. 2552 (1994). 

1 Hicks v. Feiock, 485 U.S. 624, 630 (1988). 

® Bagwell, 114 S. Ct. 2552, at 2555. 

Id. at 2558. 

Id. 

1 Td. at 2562. 

12 Td. at 2561-62. 

'3 Cheff v. Schnackenberg, 384 U.S. 373 
(1966). 

14 Bagwell, 114 S. Ct. 2552, at 2557. 

18 Muniz v. Hoffman, 422 U.S. 454, at 476 
(1975). 

16 Bagwell, 114 S. Ct. 2552, at 2562 n.5. 

17 United States v. Professional Air Traffic 
Controllers Organization, 678 F.2d 1, 4-5 (1st 
Cir. 1982). 

18 18 U.S.C. §19, 3571(b)(6) and (7) (1994). 

19 Muniz, 422 U.S. 454, 477 (1975). 


Marc Rohr is a professor of law at 
the Shepard Broad Law Center of 
Nova Southeastern University. He re- 
ceived his B.A. from Columbia Uni- 
versity in 1968 and his J.D. from 
Harvard Law School in 1971. 


SOMPLETELY INTEGRATEL 
“Unlimited SAC | 
TOLL-FREE Help \ \\ 
Publishing Co., Inc. \\ [> = 
> 


You Know Where Their 
Legal Heirs Are Today? 


4 


Missing Heirs Located 
Results Guaranteed or No Charge 


Blake and Blake Genealogists , Inc., with over 40 years of experience in the United States, is one of the largest and 
most reputable firms in the country. Being the premier company in this field in the state of Florida, 
has helped us become internationally recognized in solving the problem of locating and properly identifying 
missing or unknown heirs and legatees. We utilize a professional network of regional 
offices, correspondents, state of the art telecommunications and computers. 


All inquiries are handled in the strictest of confidence WITHOUT OBLIGATION. 
Blake and Blake Genealogist, Inc. is a bonded and licensed Florida Corporation and has offices 
at the following locations: 


Florida Office Corporate Office 
1515 South Federal Highway ae 50 Braintree Hill Office Park 
Suite 105 Suite 202 


Boca Raton, Florida 33432 Braintree, Massachusetts 02184 


BLAKE & BLAKE GENEALOGISTS, INC. 


Forensic Genealogists to the Florida Bar Since 1954 


FAX US TOLL FREE AT 1-800-525-5672 
CALL TOLL FREE AT 1-800-525-7722 


FLA Lic. # GA0002010 


= ‘ 


Beyond the Appellate Brief: 


A Guide to Preparing and 


nce counsel has properly 

made and preserved the 

trial record for appeal, 

analyzed the record, 
framed effective issues, and written a 
well-reasoned and persuasive appel- 
late brief, counsel must prepare for the 
final important stage of the appellate 
process: oral argument.! 

The purpose of oral argument is to 
persuade the court, through a dialogue, 
to accept counsel’s position on an inter- 
pretation of the law. Generally, the 
oral argument is more persuasive than 
the appellate brief because it serves 
as an opportunity to bring the case to 
life for the court. Oral argument should 
complement, not merely repeat, the 
brief by focusing the court’s attention 
on the finer distinctions and more 
persuasive points of the case.” 

Although a well-written brief can 
accomplish a great deal, an accompa- 
nying oral presentation will enhance 
the court’s understanding of that brief. 
At oral argument, the advocate has the 
opportunity to narrow and clarify the 
arguments made in the brief, to answer 
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Delivering the Oral Argument 


by Alfonso M. Saldana 


questions troubling the court, to per- 
suade a judge to change his or her 
mind, and to convince an undecided 
judge.® 

For purposes of this article, the oral 
argument will be divided into the fol- 
lowing elements: preparation of the 
argument, delivery of the argument, 
rebuttal, questioning by the court, and 
concluding the argument. These ele- 
ments will be discussed in the context 
of effectively preparing and delivering 
the oral argument. 


Preparation of the Argument 

The well-prepared advocate must be 
thoroughly familiar with the relevant 
portions of the record along with the 
arguments and legal authorities of both 
sides.4 

An appellate brief usually covers 
more issues than can be successfully 
covered in oral argument. In preparing 
for oral argument, counsel must select 
the arguments which have the best 
potential for persuading the court. How- 
ever, counsel must be prepared to an- 
swer the court’s questions as to any 


issue from either party’s brief.® 

The material planned for oral argu- 
ment should not occupy the entire time 
period. Court questions may consume 
considerable time.® In preparing for 
questioning from the court, the advo- 
cate should analyze every conceivable 
issue raised by the briefs and prepare 
persuasive answers to those possible 
areas of inquiry.’ 

In preparing for oral argument, some 
attorneys first read the record, then 
the briefs, then the case law, and only 
then prepare the actual argument. Oth- 
ers reverse the procedure. Hybrid meth- 
ods are also used. The proper proce- 
dure depends upon the preference of 
the individual attorney.® Once counsel 
is familiar with these materials, it is a 
good idea to construct an outline of the 
oral argument. Preparation of the out- 
line will help to understand better the 
substance, supporting materials, and 
organization of the argument.’ 

The outline should contain the fol- 
lowing information: how the case got 
to the appellate court, what the issues 
are, what facts pertain to each issue, 


. 
j 
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what law applies to each issue, and 
how that law applies to the facts of the 
issue.!° The court may not be thor- 
oughly familiar with the record, so the 
outline should also include page refer- 
ences to crucial facts.!! Unfavorable 
legal authorities, which have been dis- 
tinguished, should also be included. 
The outline should be as detailed as 
necessary to cover fully each point on 
appeal.!2 

Counsel should make copies of the 
crucial cases to take to the podium in 
case the court asks detailed questions 
regarding these cases. It is helpful to 
tab these cases for easier access during 
oral argument. Counsel may also want 
to bring copies of the briefs to the 
podium. An excellent way to organize 
materials for oral argument is to use 
an Acco-type multiple part folder. In 
this way, the materials can be kept 
organized and easily accessible. 

In appropriate cases, counsel may 
be able to use visual aids in the form 
of physical evidence. The use of visual 
aids is permissible as long as they 
fairly reflect the argument of the party 
offering them, and are part of the 


record on appeal, or consist of undis- 
puted matters of which the court may 
take judicial notice.8 

Even an experienced appellate advo- 
cate may benefit from a pre-argument 
rehearsal. A rehearsal can help correct 
timing problems, minimize reliance on 
the outline, and build confidence. The 
most thorough rehearsal consists of 
an intraoffice moot court in which 
colleagues serve as judges, pose 
questions, and evaluate the presenta- 
tion. This approach gives an advocate 
an idea of how a panel of judges might 
react. Another alternative is to re- 
hearse while being videotaped, as play- 
back of the tape may reveal distracting 
mannerisms or speech patterns. !4 


Delivery of the Argument 
Appellate courts look unfavorably 
on any oral argument which is read 
from a prepared text. The advocate 
should strive to develop a personal link 
with each of the judges through eye 
contact, and through a natural and 
sincere style of speaking. Reading from 
materials should be done sparingly and 
only out of necessity. Instead, the argu- 
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ment should be delivered from the 
outline which counsel must be pre- 
pared to abandon if questioning be- 
comes extensive or if time begins to run 
out. 15 

The advocate should expect that the 
court will interrupt the structured ar- 
gument, and should design the outline 
so that an immediate topic shift can 
be executed smoothly. Many arguments 
are composed entirely of questions from 
the bench and the advocate’s respon- 
ses. 16 

Such flexibility is critical to an effec- 
tive presentation of the argument. No 
oral argument follows an exact pre- 
pared pattern and the advocate must 
be prepared to rework the argument 
according to the questions and inter- 
ests of the court. Unless forced to do 
so by time constraints, counsel should 
never leave an issue until satisfied 
that it has been fully discussed. Like- 
wise, counsel must move on if the court 
indicates that it has heard enough 
even though counsel may feel that the 
court may not understand the issue.!7 

The applicable law should be stated 
in general terms. A minute dissection 
of case law should be avoided except 
when specific cases would control the 
outcome or when specific cases must 
be distinguished. Quotations from cases 
should be kept to a minimum and 
citations are better left to the brief.!® 
When a quotation is appropriate, it 
should be paraphrased and shortened 
as much as possible. However, when a 
case turns upon the language of a 
statute or the terms of a written instru- 
ment, counsel may find it necessary to 
refer the court to the exact language. !9 

There is no precise formula for decid- 
ing how much emphasis should be 
given to the facts versus the law during 
the argument. To a large extent, the 
law and the facts are inseparable in a 
persuasive argument. Counsel must 
demonstrate to the court how the facts 
of the case fit or do not fit within the 
legal precedent. If no precedent exists, 
counsel should illustrate the practical 
consequences of the potential decision.?° 

Within the bounds of ethical duties, 
counsel should clarify and simplify the 
case to the greatest extent. Excessively 
detailed arguments are seldom appro- 
priate or effective in oral argument. 
They are difficult to follow, are dis- 
tracting, and do not lend themselves 
to a dialogue with the court.?! If the 
case has weaknesses, it is better to 
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bring them out and deal with them 
rather than for the other side or the 
court to raise them. In doing so, coun- 
sel can discuss the weaknesses in the 
desired context and with the desired 
emphasis.22 

In order to deliver a persuasive argu- 
ment, it is also necessary to start with 
a good introduction. A well-prepared 
introduction assures a good start and 
helps overcome the initial jitters.23 The 
introduction must not be started until 
the court indicates that counsel may 
proceed. During the introduction, coun- 
sel usually states his or her name, 
identifies the client, and if appellant, 
reserves an appropriate amount of time 
for rebuttal. “May it please the court” 
is the formal introductory form at the 
onset of the argument. A simple intro- 
duction of oneself is also proper. Appel- 
lant should also give a brief summation 
of the procedural history of the case 
prior to proceeding any further.”4 

Appellant should then present an 
overview of the relevant facts in chrono- 
logical order. Favorable and unfavor- 
able facts must be included in order to 
preserve counsel’s credibility. Appel- 
lant’s discussion of each issue would 
then follow.25 Appellant may also do 
away with the overview as the facts 
pertaining to an issue can be presented 
as that issue is discussed. This ap- 
proach has the advantages of stream- 
lining the argument and of allowing 
the court to isolate a single set of 
facts.26 

Appellee is then in an excellent posi- 
tion to capitalize on the pace and 
direction of appellant’s initial argu- 
ment. Appellee’s introduction will fol- 
low the same format as appellant’s 
introduction except that it is not neces- 
sary to give the procedural history of 
the case as long as appellant accu- 
rately did so. After the introduction, 
appellee must make a quick and smooth 
transition to the presentation. By do- 
ing so, appellee retains the court’s 
attention and redirects the inquiry to 
the points appellee wishes to stress.27 

In order to make this transition, 
appellee may lead off by answering a 
question that appellant neglected to 
answer or did not answer to the court’s 
satisfaction, correct an incorrect or 
biased statement of facts (so long as 
the facts which are being corrected are 
relevant), or pick up on a line of the 
court’s discussion which was unfavor- 
able to appellant but is favorable to 
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Any discussion by 
appellee of the facts 
will be more concise 

than appellant’s 
discussion, as it will 
only point out those 
relevant facts which 


differ from 


appellant’s version 


appellee.28 

Any discussion by appellee of the 
facts will be more concise than appel- 
lant’s discussion, as it will only point 
out those relevant facts which differ 
from appellant’s version. Appellee has 
the option of presenting such facts all 
at once at the onset of the argument 
or interweaving them with the appro- 
priate arguments. If appellant’s coun- 
sel has distorted the record, appellee 
can remedy this by citing and even 
quoting the transcript. This has the 
effect of undermining opposing coun- 
sel’s credibility.29 

Appellee should plan the oral argu- 
ment for maximum flexibility to re- 
spond to questions and attacks raised 
in appellant’s argument. The court’s 
inquiries and reactions to appellant’s 
presentation should indicate where to 
focus the discussion.®° It may be that 
as to a particular point or even an 
entire appeal, by virtue of the court’s 
questions or comments, or lack of 
questions or comments, appellee would 
be well advised to say as little as 
possible. It may be enough for appellee 
to state that it will rest on its brief 
unless the court wishes to ask any 
questions.3! 

Arguments in which more than one 
counsel appear are generally a mistake 
and are sometimes a disaster. Although 
the attorneys have arranged what ap- 
pear to them to be a suitable division 
of the case, often the court questions 
one attorney about areas which the 
other attorney was to cover. Unless 
each one is fully prepared to argue the 
entire case, the result is usually a poor 
presentation.%2 


Rebuttal 

At the beginning of oral argument, 
appellant must be sure to reserve a few 
minutes for rebuttal. Rebuttal is waived 
unless reserved or unless appellant 
does not exhaust the allotted time for 
the main argument. The danger in 
rebuttal is that once the advocate 
stands up, he or she is open to further 
questioning. If at the close of appellee’s 
case the court appears unimpressed, 
there is no need to rebut.33 

Rebuttal should be limited to correct- 
ing material misstatements of fact or 
law, or to responding to particularly 
telling arguments made by appellee. 
If time permits, counsel may respond 
to a question which he or she was 
unable to answer during the initial 
argument.*4 


Questioning by the Court 

Counsel should not expect to be able 
to deliver an entire preplanned argu- 
ment. Instead, the prepared argument 
should serve as a springboard into a 
lively dialogue with the court. For that 
reason, questions from the bench should 
be welcomed and viewed as “weather- 
vanes” pointing in the direction of the 
court’s reasoning and indicative of what 
is troubling the judges. If the presenta- 
tion is poorly organized or seems to 
lack direction, the court may pose 
questions as a means to impose struc- 
ture on counsel’s argument.*® 

Questions should be answered as 
directly as possible. If a question is 
asked which is out of sequence from 
the planned argument, it is better not 
to postpone the answer but rather to 
immediately and fully answer the ques- 
tion even if it becomes necessary to 
reorganize the remaining arguments. 
If counsel does not know the answer 
to a question, counsel should say so 
and make an offer to find out and 
advise the court at a later time. Coun- 
sel should never speculate on an an- 
swer and should never attempt to 
answer a question unless it is under- 
stood. If the question is not understood, 
counsel should ask the court for a 
clarification.°& 

If the court asks a question that 
counsel considers irrelevant, it should 
be answered and counsel should then 
explain why its relevancy is question- 
able.37 Counsel should also listen to 
the questions asked opposing counsel, 
and if relevant, answer them during 
the responsive argument.38 
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A skilled advocate can make oral 
argument appear effortless. Use of the 
court’s questions to emphasize coun- 
sel’s position, while fully answering 
the questions, is a hallmark of the 
skilled advocate.9 

An oral argument is most persuasive 
when the advocate strikes a balance 
between being overly assertive and 
overly deferential. Just as a nonasser- 
tive advocate may fail to convince the 
court, an overly aggressive advocate 
may alienate the tribunal.*° For exam- 
ple, in response to a question, an advo- 
cate may admit that certain arguments 
are less tenable than others. However, 
under a stiff challenge from the bench, 
counsel must be careful not to concede 
so much as to actually concede the 
case.*! 


Concluding the Argument 
Toward the end of the argument, the 
advocate may discover that there are 
some important contentions which have 
not been fully covered either by the 
prepared presentation or by the re- 
sponses to questions from the court. 
At this point, counsel will want to 
bring these points to the court’s atten- 
tion by quickly summarizing them and 
inviting the court to consider their 
discussion in the written brief.42 Coun- 
sel would then conclude the argument. 
The conclusion should be planned in 
advance and consists of a very brief 
summary of the argument followed by 
a request for relief. If counsel finishes 
the argument before time expires, coun- 
sel should ask the court if it has any 
further questions. If it has none, coun- 
sel must resist any temptation to pad 
the argument and should just con- 
clude. Padding the argument may bring 
on an unwanted volley of questions and 
force counsel to finish on a weak note.** 
Since appellee does not have rebuttal 
time, the final minutes of appellee’s 
argument must direct the court’s at- 
tention to the requested relief.44 


Conclusion 

Counsel should view oral argument 
as an initial conference convened to 
decide the case. Counsel is invited in 
order to provide the necessary informa- 
tion to the judges and to assist them 
in organizing this information in a 
meaningful way.** As Chief Justice 
William H. Rehnquist has stated: “A 
good oral argument is in the finest 
tradition of our profession: it confers a 


Use of the court’s 
questions to 
emphasize counsel’s 
position, while fully 
answering the 
questions, is a 
hallmark of the 
skilled advocate 


benefit both upon your client and upon 
the court. You should seize the oppor- 
tunity to give the very best perform- 
ance of which you are capable.”46 
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TRIAL LAWYERS FORUM 


Architects’ Relief Act of 1993: 
The Legacy of Casa Clara Condominium Association, 
Inc. v. Charley Toppino & Sons 


nA.R. Moyer, Inc. v. Graham, 
285 So. 2d 397 (Fla. 1973), the 
Florida Supreme Court pierced 
the doctrine of privity of con- 
tract and thereby exposed architects 
to negligence claims for economic loss- 
es sustained by noncontracting parties. 
A.R. Moyer effectively created yet an- 
other exception to the then-faltering 
economic loss rule. Nearly two decades 
later, however, the Supreme Court in 
Casa Clara Condominium Association, 
Inc. v. Charley Toppino & Sons, 620 
So. 2d 1244 (Fla. 1993), summarily lim- 
ited A.R. Moyer “strictly to its facts.” 
Although some recent decision have 
construed the cursory limitation rig- 
idly, logic and caution dictate other- 
wise. This article addresses whether 
Casa Clara truly heralds the death of 
A.R. Moyer and a corresponding dimin- 
ishment of tort liability for architects.! 
The analysis illustrates that Casa 
Clara, though certainly injecting new 
vigor into the economic loss rule, is not 
the panacea many purport it to be.? 


And the Walls 
Came Tumbling Down 

For the greater part of the 20th 
century, architects in Florida enjoyed 
certain protections from tort claims 
involving economic losses sustained by 
third parties.2 This protection from 
liability was grounded in the doctrine 
of privity of contract, a “theoretical 
device of the common law that recog- 
nizes limitation of liability commensu- 
rate with compensation for contractual 
acceptance of risk”’* While the stric- 
tures of privity of contract were signifi- 
cantly relaxed in the context of per- 
sonal injuries by the precedent-setting 
case of MacPherson v. Buick Motor Co., 
111 N.E. 1050 (N.Y. 1916), Florida 
courts were slow to modify the doctrine 
in the context of economic loss. 


Although Casa 
Clara fails to shield 
them completely 
from liability in tort, 
architects are ina 
much better position 
than they were prior 
to the Supreme 
Court’s decision 


Robert Alfert, Jr. 


In the landmark decision of A.R. 
Moyer, Inc. v. Graham, 285 So. 2d 397 
(Fla. 1973), the Supreme Court pierced 
the doctrine of privity of contract and 
held an architect liable in tort to a 
noncontracting party. A.R. Moyer in- 
volved a suit by a general contractor 
against an architect seeking recovery 
for economic losses. The general con- 
tractor specifically alleged that the 
architect negligently prepared and cor- 
rected plans, designs, and specifica- 
tions, negligently caused delays, and 
negligently exercised control and super- 
ision. No contract existed between 
the architect and the general contrac- 
tor. There was a contract between the 
architect and the owner, however, in 
which the architect expressly assumed 
supervisory power over the general 
contractor and the progress of con- 
struction. 

The architect contended that the 
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liability of professionals for negligence 
claims extends only to those sharing 
privity of contract.5 The court rejected 
the architect’s position, finding that 
none of his authorities involved the 
element of direct supervision and con- 
trol which extended the participation 
of the architect beyond mere drafts- 
manship. The court placed particular 
emphasis on a factually similar federal 
case which stated: 
Considerations of reason and policy impel 
the conclusion that the position and author- 
ity of a supervising architect are such that 
he ought to labor under a duty to the prime 
contractor to supervise the project with due 
care under the circumstances, even though 
his sole contractual relationship is with the 
owner. . . . Altogether too much control 
over the contractor necessarily rests in the 
hands of the supervising architect for him 
not to be placed under a duty imposed by 
law to perform without negligence his func- 
tions as they affect the contractor. The 
power of the architect to stop the work is 
tantamount to a power of economic life or 
death over the contractor. It is only just 
that such authority, exercised in such a 
relationship, carry commensurate legal re- 
sponsibility.® 

The court held that “a third party 
general contractor, who may foresee- 
ably be injured or sustain an economic 
loss proximately caused by the negli- 
gent performance of a contractual duty 
of an architect, has a cause of action 
against the alleged negligent architect, 
notwithstanding absence of privity.”” 

Subsequent cases significantly ex- 
panded the scope of A.R. Moyer to 
establish a cause of action in negli- 
gence for economic loss sustained by 
“foreseeable” third parties. These cases 
include: Navajo Circle, Inc. v. Dev. 
Concepts Corp., 373 So. 2d 689 (Fla. 
2d DCA 1979); Parliament Towers Con- 
dominium v. Parliament House Realty, 
Inc., 377 So. 2d 976 (Fla. 4th DCA 
1979); Luciani v. High, 372 So. 2d 530 
(Fla. 4th DCA 1979). The courts in 
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Navajo Circle and Parliament Towers 
recognized that subsequent purchasers 
are parties that could foreseeably be 
damaged by the negligence of an archi- 
tect.8 The supervisory element, which 
had been a critical predicate to liability 
in A.R. Moyer, was overlooked. The 
limited breach A.R. Moyer established 
in the economic loss rule effectively 
opened the floodgates to a wide range 
of factual scenarios creating a right of 
action against architects for losses sus- 
tained by third parties. 


Shoring Up the Breach 

In Casa Clara Condominium Asso- 
ciation, Inc. v. Charley Toppino and 
Sons, Inc., 620 So. 2d 1244 (Fla. 1993), 
the Supreme Court injected new vigor 
into the economic loss rule. The court 
sweepingly disapproved six cases de- 
cided in the wake of A.R. Moyer, includ- 
ing Parliament Towers and Navajo 
Circle,? and limited A.R. Moyer “strictly 
to its facts.”1° 

Casa Clara involved a suit brought 
by homeowners against a concrete sup- 
plier for concrete that contained a high 
content of chloride (salt). The salt 
caused the concrete’s reinforcing steel 
to rust which, consequently, caused 
the concrete to crack and break off. In 
the absence of a contractual relation- 
ship, the homeowners sued under theo- 
ries of negligence, products liability, 
implied warranty, and violation of ap- 
plicable building codes. 

The Supreme Court in Casa Clara 
recognized that recovery in tort re- 
quires a showing of harm greater than 
mere disappointed expectations. A pur- 
chaser’s interest in enjoying the benefit 
of a bargain is not an interest protected 
under tort law.!! Rather, such an inter- 
est is protected under contract law. 
The homeowners in Casa Clara simply 
failed to demonstrate any injury cogni- 
zable under tort law. The action sought 
recovery for purely economic damages. 
The plaintiffs had not suffered any 
physical injury or property damage 
other than to the homes built with the 
concrete. 

The court made an interesting dis- 
tinction between damage to property 
which is the subject of the contract and 
“other” property, that which is outside 
the contract. The owners argued that 
the concrete damaged other property— 
i.e., the homes. Opining that “one must 
look to the product purchased by the 
plaintiff, not the product sold by the 
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defendant” to determine whether there 
has been “other” property damage to 
support a negligence claim, the court 
ruled that each home, not the concrete, 
was the relevant property under the 
economic loss rule. The concrete was 
an integral part of the finished home 
and, thus, did not injure “other” prop- 
erty. 

The Casa Clara court also foreclosed 

an interesting argument that had been 
discussed in Sandarac Association, Inc. 
v. W.R. Frizzel Architects, Inc., 609 So. 
2d 1349 (Fla. 2d DCA 1992). The San- 
darac court, in dicta, noted that the 
economic loss rule arguably could be 
modified “when the economic expense 
cures a latent building defect that 
creates an immediate and substantial 
risk of bodily injury or damage to 
property other than the building.”!? 
The homeowners in Casa Clara adopted 
a similar argument that the possibility 
the exploding concrete will cause physi- 
cal injury provides a ground for avoid- 
ing the economic loss rule. The Su- 
preme Court disagreed: 
This argument goes completely against the 
principle that injury must occur before a 
negligence action exists. Because an injury 
has not occurred, its extent and the identity 
of injured persons is completely speculative. 
Thus, the degree of risk is indeterminate, 
with no guarantee that damages will be 
reasonably related to the risk of injury, and 
with no possibility for the producer of a 
product [or provider of a service] to struc- 
ture its business behavior to cover that 
risk.!8 

The ruling in Casa Clara—specifi- 
cally, its limitation of A.R. Moyer—is 
consistent with two prior appellate 
decisions: Sandarac Association, Inc. 
v. W.R. Frizell Architects, Inc., 609 So. 
2d 1349 (Fla. 2d DCA 1992), review 
denied, 626 So. 2d 207 (Fla. 1993); and 
McElvy, Jennewein, Stefany, Howard, 
Inc. v. Arlington Electric, Inc., 582 So. 
2d 47 (Fla. 2d DCA 1991), review 
dismissed, 587 So. 2d 1327 (Fla. 1991). 
In McElvy, Jennewein, an electrical 
subcontractor brought suit against an 
architectural firm for negligently 
interpreting provisions of a construc- 
tion contract between the firm’s client 
and the general contractor. The archi- 
tectural firm, by allegedly applying an 
incorrect standard for requests to 
switch suppliers, advised its client not 
to allow the subcontractor to switch its 
lighting supplier. The appellate court 
distinguished A.R. Moyer on its facts. 
Unlike A.R. Moyer, which was under- 
scored by a supervisory duty, the con- 


tract in McElvy, Jennewein did not 
vest responsibility in the architects to 
supervise construction or any of the 
contractors. The court held that “since 
the appellees here are subcontractors, 
one step further removed from the 
architect than was the general contrac- 
tor in [A.R.] Moyer, we have difficulty 
in extending the duty. . . "4 
Similarly, in Sandarac, the same 
appellate court one year later refused 
to extend the duty to a third party even 
further removed from the architect 
than a subcontractor. Sandarac in- 
volved a suit brought by a condomin- 
ium association against an architect 
for negligently preparing plans and 
specifications which did not permit 
proper anchorage of the masonry wall 
as required by the building code. The 
resulting damage included only repair 
costs. The court affirmed dismissal of 
the complaint on the ground that A.R. 
Moyer is limited “to circumstances in 
which the defendant architect has su- 
pervisory powers over the plaintiff.”!5 
Such power over the condominium as- 
sociation simply did not exist. 


Architects’ Liability 
After Casa Clara 

Casa Clara’s impact on the rule ar- 
ticulated in A.R. Moyer arguably is 
relatively clear, but may not be conclu- 
sive. What is certain, however, is that 
architects’ liability in negligence for 
purely economic losses has been lim- 
ited to a large degree. 
e¢ The Supervisory Role 

As of this writing, Spancrete, Inc. v. 
Ronald E. Frazier & Associates, P.A., 
630 So. 2d 1197 (Fla. 3d DCA 1994), 
is the only case thus far to apply the 
Casa Clara limitation in the context 
of architects’ negligence liability. In 
Spancrete, a subcontractor sought to 
recover from an architect economic 
losses resulting from change orders in 
the construction project. The complaint 
alleged that the losses were caused by 
the architect’s negligent supervision. 
The court held that the subcontractor 
had no cause of action against the 
architect under A.R. Moyer and, there- 
fore, dismissed the suit. The court 
acknowledged that a narrow distinc- 
tion supported its decision: “A.R. Moyer 
recognized a duty of care owed by a 
supervising architect to a general con- 
tractor. Spancrete in this case is a 
subcontractor. Because A.R. Moyer has 
been confined strictly to its facts, the 


duty of care there recognized does not 
extend to a subcontractor.”!6 

The court in Spancrete also identi- 
fied another ground that supported its 
decision. A.R. Moyer was decided in the 
context of a “supervising” architect 
with the power to stop work and exer- 
cise some control over the contractor. 
The role of the architect in Spancrete 
was governed by the American Insti- 
tute of Architects Document A201. Un- 
der that contract, the architect does 
not have the right to stop work; that 
power is reserved to the owner. AIA 
Document A201 also does not confer 
upon the architect supervisory respon- 
sibility over the contractors. Thus, the 
court held that the architect did not 
qualify as a supervisory architect 
within the meaning of A.R. Moyer. 

It is unclear whether the Spancrete 
court’s ancillary argument regarding 
the supervisory status of an architect 
will gain unanimous acceptance. Taken 
to its logical extreme, the argument 
suggests that an architect can never 
be held liable to a general contractor 
for economic losses unless the owner 
and the architect were governed by a 
contract which expressly vested in the 
architect the power to stop work and 
supervise the contractor. Arguably, the 
Supreme Court did not intend this 
result. Nevertheless, some commenta- 
tors adopt this interpretation and sug- 
gest that, as a practical matter, A.R. 
Moyer is dead. This view is premised 
on the fact that the standard AIA 
contract does not vest supervisory re- 
sponsibility with the architect. This 
view, however, glosses over the fact 
that many architects perform work 
without a written contract or use their 
own variant of the AIA contract, which 
may or may not address supervisory 
duties. 

Contractual responsibilities aside, an 
architect who assumes a supervisory 
role during the course of construction 
may also constitute a de facto supervi- 
sor. It is not uncommon for architects 
to assume roles or duties that extend 
beyond the four corners of their con- 
tract. Under such a scenario, a court 
may find the architect liable in tort 
without being inconsistent with the 
rulings in A.R. Moyer and Casa Clara. 

Nevertheless, the Spancrete decision 
is a positive ruling for architects and 
other design professionals. Courts prob- 
ably will continue to protect profession- 
als from negligence liability for eco- 


nomic losses. The decision, however, 
also implicitly heralds a warning to 
architects who expand, either expressly 
or by their actions, the scope of their 
contractual responsibilities. Such an 
expansion probably carries with it a 
commensurate increase in potential neg- 
ligence liability. 

e The Independent Tort Concept 

Other decisions create additional ave- 

nues for holding architects liable in 
tort for economic losses, notwith- 
standing the economic loss rule. For 
instance, negligent violations of appli- 
cable building codes may still form the 
basis for liability in tort for purely 
economic losses. F.S. §553.84 expressly 
provides: 
Notwithstanding any other remedies avail- 
able, any person or party, in an individual 
capacity or on behalf of a class of persons 
or parties, damaged as a result of a violation 
of this part or the state minimum building 
codes, has a cause of action in any court of 
competent jurisdiction against the person 
or party who committed the violation. 

Violations of §553.84 or other local 
building codes constitute negligence 
per se.!7 

The Second DCA recently held that 
the violation of a building code could 
form the basis for tort liability against 
an architect. Edward J. Seibert, A.L.A., 
P.A. v. Bayport Beach & Tennis Club 
Ass’n, 573 So. 2d 889 (Fla. 2d DCA 
1991). In Seibert, A.I_LA., a condominium 
association sued, among others, an 
architect for various acts of alleged 
negligence and violation of the applica- 
ble building code. The latter allegation 
involved a claim that the architect 
designed a fire exit system which failed 
to comply with the building code. The 
association sought recovery for the costs 
of modifying the structure to comply 
with the code. The court expressly held 
that the architect had a duty to design 
the fire exits in a manner that com- 
plied with the applicable building code, 
and failure to use due care in that 
regard creates liability.!8 However, the 
Seibert court found that the architect 
was not negligent. The architect used 
his professional judgment in inter- 
preting the code, the building inspector 
approved the design, and the architect 
relied upon such approval. 

The Seibert, A.ILA., case, however, 
was decided under pre-Casa Clara law 
where a tort that was independent 
of or distinguishable from a contract 
could provide the basis for recovering 
purely economic losses.!9 The viability 


of the independent tort theory is not 
so clear now. Casa Clara appears to 
suggest,2° and some recent commenta- 
tors seem to concur,”! that any tort 
claim seeking recovery for purely eco- 
nomic damages is foreclosed. One might 
question, however, whether the Su- 
preme Court meant to sweep so broadly; 
otherwise, well-established tort claims 
such as defamation, tortious interfer- 
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ence, civil theft, and fraud in the in- 
ducement, to name a few, would be 
eviscerated. The recent post-Casa Clara 
decisions in Community Bank of 
Homestead v. Boone, 164 B.R. 167 
(Bankr. S.D. Fla. 1994); Greenberg v. 
Mount Sinai Medical Center, 629 So. 
2d 252 (Fla. 3d DCA 1993); and GNB, 
Inc. v. United Danco Batteries, Inc., 
627 So. 2d 492 (Fla. 2d DCA 1993), all 
clearly hold that the “independent tort” 
theory survives Casa Clara. 

It would appear, then, that negli- 
gence per se claims also survive Casa 
Clara. As stated in Sierra v. Allied 
Stores Corp., 538 So. 2d 943, 944 (Fla. 
3d DCA 1989), §553.84 creates an inde- 
pendent cause of action. Under the 
rationale of Boone, Greenberg, and 
GNB, such a claim avoids the economic 
loss rule. Any other construction might 
be questionable from a policy perspec- 
tive. The legislature enacted the mini- 
mum building code for the primary 
purpose of protecting the public safety, 
health, and welfare.2? Allowing a party 
to avoid the consequences of violating 
a safety regulation arguably contra- 
venes and undermines the legislative 
purpose of §553.84. 
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The law 
surrounding 
architects’ liability 
in tort for economic 
losses suffered by 
third parties is still 
somewhat unsettled 
... and the Casa 
Clara decision fails 
to provide a 
definitive guidepost 
for lower courts 


Conclusion 

In summary, the law surrounding 
architects’ liability in tort for economic 
losses suffered by third parties is still 
somewhat unsettled. As to certain is- 
sues, the Casa Clara decision fails to 
provide a definitive guidepost for lower 
courts. Architects, however, can rely 
on certain points. First, consistent with 
A.R. Moyer, courts will hold architects 
who assume express supervisory roles 
accountable to general contractors for 
negligently performing those roles. 
Second, architects must be leery of 
assuming supervisory roles above and 
beyond the role set forth in the con- 
tract. Courts may well conclude that 
Casa Clara’s limitation of A.R. Moyer 
does not extend to supervisory duties 
that architects voluntarily, though 
not contractually, undertake. Third, 
liability will likely be limited to 
the general contractor, and will not 
extend to other third parties such as 
subcontractors and condominium asso- 
ciations. Fourth, violations of building 
codes probably still form the basis for 
liability for economic losses. 

Although Casa Clara fails to shield 
them completely from liability in tort, 
architects are in a much better position 
than they were prior to the Supreme 
Court’s decision. Architects must be 
aware, however, that the law is dy- 
namic. Reliance on the current status 
of the law should never supplant the 
high standards of professionalism en- 


gendered by the American Institute of 
Architects. 0 
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FAMILY LAW 


Phantom Discounts in Valuing 
Stock in Closely Held Companies: 
Does It Make Distribution Inequitable? 


he enactment of F.S. 
§61.075(1) has changed the 
role of the family lawyer in 
dissolution actions. Gone 
are the days when the lawyer’s main 
focus was on what percentage of assets 
the client deserved. Now, because the 
court must begin with the premise that 
distribution of assets must be equal, 
realistic valuation has become ex- 
tremely important. To protect the cli- 
ent’s interest, the lawyer must focus 
on presenting accurate, informative 
valuation evidence to the court. 

Many issues arise when, in a dissolu- 
tion of marriage action, a court is 
forced to value a closely held corpora- 
tion. The fact that the company is 
family-owned and operated complicates 
this valuation further. Clearly, proper 
valuation is essential for equitable 
distribution. Failure to properly value 
closely held corporations in dissolution 
actions may lead to inequitable, rather 
than equitable, distribution of marital 
assets. Such inequities violate a party’s 
due process rights.! 

In a dissolution action involving the 
valuation of a closely held company, 
the court must determine, for equitable 
distribution purposes, whether certain 
discounts apply. First, if only a mi- 
nority interest in the company is held, 
the court must consider applying a 
“minority interest discount.” Addition- 
ally, because the stock of closely held 
corporations is not sold on the open 
market, and because of the possible 
existence of restrictive agreements and 
minority interests, the judge must de- 
termine whether a “lack of marketabil- 
ity discount” is appropriate. Although 
these discounts are in some sense 
interrelated, their effect on valuation 
must be considered separately. 

An explanation of these discounts, 
and their acceptance or rejection in 
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dissolution actions in other jurisdic- 
tions, will reveal an unsettled aspect 
of valuation. While tax law has gener- 
ally accepted the need for such dis- 
counts, it is unclear whether they are 
appropriate in situations when the 
closed corporation is family-held and 
when there is no contemplated sale of 
this family company. 

In dissolution, stock ownership may 
represent only a minority share of 
corporate control or interest.? In these 
situations, the amount of control in the 
corporation, either actual or in effect, 
causes the value of the block in ques- 
tion to increase or decrease.? A mi- 
nority interest in a family business, 
however, may not represent the owner’s 
actual control. Often, a minority inter- 
est holder may have control “in effect.” 
It is this type of control that can cloud 
the use of discounts for valuation for 
equitable distribution purposes. 


Because, theoretically, the holder of 
a minority interest has no voice in 
corporate affairs and is at the mercy 
of the holders of the controlling inter- 
est,4 minority interest discounts are 
often applied to the valuation of a 
minority block of stock. The Business 
Valuation Committee of the American 
Society of Appraisers defines “minority 
discount” as “the reduction, from the 
pro rata share of the value of the entire 
business, to reflect the absence of the 
power of control.”® In other words, the 
minority interest discount is meant to 
compensate a potential buyer for the 
lack of control received by the pur- 
chase. 

Although somewhat related, there 
is a distinct and separate discount for 
lack of marketability. This discount 
also should be considered in the valu- 
ation of closely held corporations. The 
Business Valuation Committee of the 
American Society of Appraisers defines 
the lack of marketability discount as 
“an amount or percentage deducted 
from an equity interest to reflect the 
lack of marketability.” So, while the 
minority interest discount deals with 
lack of control, the marketability dis- 
count addresses the lack of liquidity. 
By definition, ownership interest in 
closely held companies is typically not 
readily marketable compared to simi- 
lar interests in public companies.” 

However, as mentioned, it is not 
uncommon in dissolution actions for 
the closely held corporation to be family- 
owned and operated. In these cases, 
the block of ownership is not necessar- 
ily conclusive as to the amount of 
control. The exact disadvantage of the 
minority position will be unique be- 
cause so much depends on the relation- 
ship between the minority position 
shareholder and those in control. When 
that relationship is one of family, the 
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disadvantage may become especially 
difficult to weigh. 

In family-owned and operated com- 
panies, the appearance of control, or 
lack thereof. may be misleading. For 
example, in Redding v. Redding, 372 
N.W. 2d 31 (Minn. App. 1985), the 
court held that, because the husband, 
who owned a minority interest in the 
family business, had been able to “pig- 
gyback” the benefits of his parents’ 
majority interest, the valuation of his 
ownership interest was not subject to 
a minority discount.? 

Additionally, some minority inter- 
ests may be able to exercise at least 
some degree of “negative control” 
whereby they are able to block certain 
actions of the controlling owners.!° In 
other words, the lack of shares in a 
company may not realistically represent 
a lack of control. Because of the rela- 
tionship, this “negative control” could 
be more easily exerted in a family- 
owned company.!! 

These variations on the application 


Some minority 
interests may be 
able to exercise at 
least some degree of 
“negative control” 
whereby they are 
able to block certain 
actions of the 
controlling owners 


of discounts in valuation are further 
clouded when there is no imminent, or 
even contemplated, sale of the business 
or the block of ownership. Although a 
minority position traditionally affects 
marketability and, hence, requires that 
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a lack of marketability discount be 
applied, because of the above-men- 
tioned effects of family ownership, such 
discounts may be inappropriate in dis- 
solution cases. Because of the relation- 
ship, the “arm’s length” character of 
transactions should be considered. 

When corporations have restrictive 
agreements between shareholders, 
either restricting sale of stock or set- 
ting prices on the sale of stock, such 
agreements can affect marketability, 
but the majority of jurisdictions agree 
that such agreements often do not 
necessarily represent the inherent 
worth of the stock to the parties. !2 

For example, the agreement may 
convey those benefits which are not 
affected by a lack of marketability, 
such as dividends, director’s fees, par- 
ticipation in health, life, or accident 
insurance programs, retirement plans, 
and numerous other benefits which 
increase the value of the stock to its 
owner irrespective of its value in the 
marketplace.!5 Additionally, agree- 
ments in closely held corporations can 
be manipulated by the shareholders to 
select an artificially low value or ex- 
press unenforced restrictions.!* Finally, 
the possibility of a modification of the 
buy-sell agreement among the busi- 
ness partners, if they choose to be 
amenable, cannot be ignored. Indeed, 
under the terms of the shareholders’ 
agreement, even unmodified, the re- 
maining shareholders could choose to 
allow a sale to an outsider to go 
through above the value stated in the 
agreement.!5 For these reasons, re- 
strictive agreements, like minority in- 
terests, may provide misleading 
grounds for discounts. 

Additional arguments against appli- 
cation of such discounts exist. When 
the closely held company is a family 
business, it is likely there is a ready 
and waiting market for the sale of any 
fractional interest. For example, in 
Weston v. Weston, 773 P.2d 408, 410 
(Utah App. 1989), the appellate court 
upheld the trial court’s decision not to 
include a minority interest discount in 
the valuation of the husband’s interest 
in certain family businesses. Although 
the appellate court could not ascertain 
from the record exactly why the trial 
judge made this exclusion, they as- 
sumed it was because the trial court 
was influenced by the fact that the 
remaining stock was owned solely by 
members of the husband’s family, who 


: 


were, therefore, the most likely poten- 
tial buyers should the husband decide 
to sell his stock.16 

It appears, therefore, that if some 
protection is provided to the share- 
holder, whether through the relation- 
ship to other shareholders or through 
restrictive shareholder agreements, so 
that there is no threat of forced liquida- 
tion, the discount is not applicable.!7 
In other words, the court should only 
apply these discounts upon a finding 
that there is truly an effect on the 
intrinsic value of the stock interest.18 

This article does not suggest that 
simply because all owners of a closely 
held corporation are related there is 
no chance of conflict. Certainly, as all 
family law practitioners know, the mere 
fact that all persons with ownership 
interests in the company are family 
members does not preclude the possi- 
bility of interfamily bickering and dis- 
sension. It cannot be assumed that a 
family will always act as a unit in 
matters regarding the business. The 
family relationship is not a guarantee 
of cooperation.!9 

However, in dissolution cases when 
at the time of trial there is no possibil- 
ity of the company being sold to an 
outsider and there is evidence of equal- 
ity of control and benefits, despite 
differing degrees of actual ownership, 
the act of applying such discounts 
amounts to pure speculation as to a 
future sale. The result likely is an 
inequitable distribution of property 
based on improper valuation. 

Although Florida has not addressed 
this issue directly, the First District 
has expressed an opinion as to specula- 
tion. In England v. England, 626 So. 
2d 330, 333 (Fla. lst DCA 1993), the 
court held that consideration of capital 
gains taxes in the valuation of a busi- 
ness for equitable distribution purposes 
is an abuse of discretion when there is 
no evidence that sale of the business 
is imminent or even contemplated. 

The First District reaffirmed this 
holding in Goodwin v. Goodwin, 640 
So. 2d 173, 175 (Fla. lst DCA 1994), 
by upholding the trial court’s refusal 
to consider, in equitable distribution 
calculations, possible real estate 
brokerage fees, when there was no 
evidence that the sale of the former 
marital home was imminent. The rea- 
soning of England is easily analogous 
to the situation of a party to a dissolu- 
tion action requesting discounts for 


minority interest and lack of marketa- 
bility because the stock ownership is 
in a closely held company. When there 
is no indication of imminent or even 
contemplated sale of the business, the 
discounts appear to be speculative, in 
that the phantom partial sale to the 
outsider will likely never occur. If such 
a company were sold, there is a strong 
likelihood that it will be sold as a 
complete unit. If a minority interest is 
sold, it will likely be sold to another 
family member. In fact, restrictive agree- 
ments may require such action. If this 
is the case, a discount appears inappro- 
priate for equitable distribution pur- 
poses. 

For these reasons, the family law 
practitioner, in considering valuation 
evidence, may want to more closely 
examine the relationship between a 
spouse and the family-held company. 
Although the discounts discussed in 
this article may be appropriate in 
many instances, their application in 
other cases may lead to inequitable 
results. 0 
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BUSINESS LAW 


Agreements for Relief From the 


ecall in Part 1 of this 
article it was estab- 
lished that agreements 
for relief from the auto- 
matic stay were not self-executing. Mov- 
ing to the next logical step, one court 
was noted as having ruled that such 
agreements are unenforceable, while 
another court held that such agree- 
ments were “absolutely enforceable.” 
The Judge Paskay decisions were then 
discussed, wherein it was ruled that 
such agreements are generally enforce- 
able absent special circumstances. 


Other Florida 
Bankruptcy Courts 

Three other Florida judges have con- 
sidered the effect of agreements for 
stay relief. Bankruptcy Judge Proctor 
of the Middle District considered the 
issue in In re Citadel Properties, Inc., 
86 B.R. 275 (Bankr. M.D. Fla. 1988). 
The debtor had entered into a prepeti- 
tion agreement that the lender would 
be entitled to immediate relief from the 
automatic stay should the debtor file 
for protection under the Code. Judge 
Proctor noted that this agreement did 
not prohibit the debtor from filing the 
bankruptcy petition, and suggested that 
a total prohibition against filing for 
bankruptcy would be contrary to con- 
stitutional authority as well as public 
policy.! Judge Proctor, citing Judge 
Paskay’s decisions, held that the terms 
of the prepetition agreement were bind- 
ing upon the parties and constituted 
sufficient cause to lift the automatic 
stay pursuant to §362(d)(1). 

In 1993, bankruptcy Judge Killian, 
of the Northern District of Florida, in 
In re McBride Estates, Ltd., 154 B.R. 
339 (Bankr. N.D. Fla. 1993), consid- 
ered a request for sanctions against the 
debtor and its attorney arising out of 
the debtor’s opposition to the lender’s 


Automatic Stay 
Part 2 


If only the debtor is 
bound to the 
agreement for stay 
relief, then other 
parties in interest 
may object to relief 
from the stay 
alleging 
noncompliance with 
§362 


by L. Louis Mrachek and 
C. Craig Eller 


motion for relief from automatic stay 
when there was a prepetition agree- 
ment that if the debtor filed a petition 
for bankruptcy, the debtor would con- 
sent immediately to stay relief. Rather 
than consenting, when the motion for 
stay relief was filed in the bankruptcy 
court, the debtor and its attorney con- 
tested the motion. Judge Killian favor- 
ably cited In re Philadelphia Athletic, 
and also held that there was no “radi- 
cal and new development” as discussed 
by Judge Paskay in B.O.S.S. Partners 
II, providing even a colorable basis for 
relieving the debtor of the agreement. 
Therefore, Judge Killian imposed sanc- 
tions. 

Later in 1993, district court Judge 
Kovachevich in Farm Credit of Central 
Florida, ACA v. Polk, 160 B.R. 870 
(M.D. Fla. 1993), considered on appeal 
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an opinion of bankruptcy Judge 
Baynes denying a motion for stay relief 
when there was a prepetition agree- 
ment extending a foreclosure sale in 
exchange for an agreement not to con- 
test a motion for stay relief in the event 
the debtor filed for bankruptcy protec- 
tion. Judge Kovachevich affirmed Judge 
Baynes’ decision and held that a prepe- 
tition agreement entitling the lender 
to immediate stay relief, “in and of 
itself, is not sufficient to lift the stay 
unless there is a showing of other 
criteria, such as bad faith”? Judge 
Baynes’ reasoning, adopted by Judge 
Kovachevich, was that the opinions of 
Judges Killian, Proctor, and Paskay, 
cited above, were all cases in which the 
bankruptcy court “expressly or impli- 
edly, determined that the debtor could 
not effectively reorganize.”3 

Judge Kovachevich noted that the 
only cases which have held a prepeti- 
tion waiver of the automatic stay to be 
valid have done so in the context of 
single-asset bankruptcy cases in which 
bad faith existed and in which the 
court had determined there was no 
prospect for a successful reorganiza- 
tion. Judge Kovachevich explicitly 
ruled: 
It is the opinion of this Court that the 
Bankruptcy Court’s holding that prepetition 
agreements providing for the lifting of the 
stay are “not per se binding on the debtor, 
as a public policy position” is consistent 
with the purposes of the automatic stay to 
protect the debtor’s assets, provide tempo- 
rary relief from creditors and promote qual- 
ity of distribution among the creditors by 
forestalling a race to the courthouse. (cita- 
tion omitted). . . . No other creditors were 
involved in the prepetition agreement, nor 
did the Bankruptcy Court approve this 
agreement.* 


This language does suggest that there 
may be a different result if the waiver 
was executed post-petition, approved 
by the bankruptcy court after notice 


= 
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to the creditors, as occurred in Phila- 
delphia Athletic Club and B.O.S.S. Part- 
ners I, 


Outside Florida 

Outside of Florida, three cases should 
be mentioned. In In re Club Tower, LP, 
138 B.R. 307 (N.D. Ga. 1991), bank- 
ruptcy Judge Robinson, of the North- 
ern District of Georgia, following the 
Judge Proctor and Judge Paskay deci- 
sions, granted a motion for stay relief 
because there was a prepetition agree- 
ment by which the debtor stipulated 
not to oppose the grant of such relief. 
Judge Robinson addressed at length 
the debtor’s contention that the prepe- 
tition agreement in effect deprived the 
debtor of its right to file bankruptcy. 
Judge Robinson noted that the agree- 
ment literally did not have that effect 
because the debtor did file a bank- 
ruptcy. Furthermore, the debtor only 
waived a single benefit of bankruptcy, 
the automatic stay. He explained that 
there is no guarantee in the Code that 
the stay will remain in effect through- 
out the bankruptcy and that the debtor 
still retained the benefits of the auto- 
matic stay as to all other creditors.5 
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Judge Robinson also noted that work- 
outs and restructuring should be en- 
couraged among debtors and creditors 
and that “{iJn order to facilitate this 
goal, prepetition agreements should 
be enforced against the borrower who 
later files for bankruptcy. To hold oth- 
erwise could make lenders more reti- 
cent in attempting workouts with 
borrowers outside of bankruptcy.”6 

In 1994, in In re Cheeks, 167 B.R. 
817 (Bankr. D.S.C. 1994), bankruptcy 
Judge Bishop of South Carolina consid- 
ered a prepetition agreement that the 
debtor would not oppose or object to 
relief from the automatic stay. Judge 
Bishop addressed the central premise 
of Farm Credit that is, that the cases 
finding prepetition waivers enforceable 
are limited to bad-faith, single-asset 
real property cases. Judge Bishop first 
noted that Judge Kovachevich’s deci- 
sion in Farm Credit conformed with 
the results of the Florida bankruptcy 
decisions, and only differed by substi- 
tuting a bad faith analysis to reach the 
same result. Then Judge Bishop re- 
jected the premise that prepetition waiv- 
ers are or should be limited to single- 
asset real property cases. He held that 
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“[nJo basis exists for providing more or 
less relief to particular classes of debt- 
ors. . . An individual debtor in one 
chapter should have no greater ability 
to escape the burdens of an agreement 
after receiving its benefits than a debtor 
in any other chapter.”” 

Judge Bishop noted that enforce- 
ment of a prepetition agreement does 
not mean necessarily that in all bank- 
ruptcy cases where one exists the auto- 
matic stay will be lifted: “It simply 
means that this Court will give no 
weight to a Debtor’s objection as this 
conflicts with and is in derogation of 
the previous agreement.”® 

However, Judge Bishop ruled that 
he would consider objections by “par- 
ties in interest”? and only if there are 
no other such objections would he auto- 
matically grant stay relief.!° 

This is an exceedingly important 
point. If, as is consistent with all the 
reported decisions, only the debtor is 
bound to the agreement for stay relief, 
then other parties in interest, includ- 
ing creditors, may object to relief from 
the stay alleging noncompliance with 
the requirements of §362. Presumably, 
that objection would then require the 
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movant to satisfy the requirements for 
stay relief. Thus, there may be little 
gained by a waiver if other creditors 
will object to stay relief. Practically, 
however, if the debtor is barred by a 
prior agreement from making an objec- 
tion, it is much less likely that any 
objection will be made. 

Finally, in 1994, in In re Powers, 170 
B.R. 480 (D. Mass. 1994), bankruptcy 
Judge Hillman of Massachusetts con- 
sidered in the context of a single-asset 
real property case, a prepetition agree- 
ment (made in a prior bankruptcy case) 
for relief from the automatic stay. Judge 
Hillman held that the waiver was not 
self-executing and that such an agree- 
ment “may be enforceable in appropri- 
ate cases.”!! Judge Hillman directly 
addressed Judge Kovachevich’s reason- 
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ing in Farm Credit that all the cases 
upholding the validity of the prepeti- 
tion waiver were cases in which the 
court also held that the debtor could 
not effectively reorganize and rejected 
that reasoning because “[i]f that were 
true, then the waiver clause has no 
effectiveness even in the single-asset 
cases.”!2 In other words, if all the cases 
distinguished by Judge Kovachevich 
were really bad-faith cases, then the 
agreements for relief were merely sur- 
plusage and likewise the discussions 
found in those cases of the agreements 
were surplusage. 

Judge Hillman then crafted a differ- 
ent approach by holding: 
[Mly view is that the waiver is a primary 
element to be considered in determining if 
cause exists for relief from the automatic 
stay under §362(d)(1). However, the exis- 
tence of the waiver does not preclude third 


parties, or the debtor, from contesting the 
motion. 


Once the pre-petition waiver has been es- 
tablished, the burden is upon the opposing 
parties to demonstrate that it should not 
be enforced. In addition to the extraordi- 
nary matters which Judge Paskay listed in 
B.O.S.S. Partners, supra, the Court will 
consider other factors, such as the benefit 
which the debtor received from the workout 
agreement as a whole; the extent to which 
the creditor waived rights or would be 
otherwise prejudiced if the waiver is not 
enforced; the effect of enforcement on other 
creditors; and, of course, whether there 
appears to be a likelihood of a successful 
reorganization.!° 


Additionally, Judge Hillman noted 
that he disagreed with Judge Killian’s 
decision in McBride that the stipula- 
tion prevented the debtor from 
contesting the motion. 


Thus, Judge Hillman crafted an ap- 
proach which does not make outcome 
determinative of the existence of a 
prior agreement; rather, Judge Hill- 
man considered the agreement a “pri- 
mary element to be considered.” 


Conclusion 

First, waivers of the automatic stay 
are not self-executing and require the 
party to seek and obtain an order from 
the bankruptcy court granting relief 
from the automatic stay. 

Second, the reported decisions dem- 
onstrate that depending on the re- 
viewing court, waivers of the auto- 
matic stay are either absolutely bind- 
ing, not binding at all, or binding 
absent special circumstances. 0 


1 Judge Proctor may have overstated 
the case because one can waive any consti- 
tutional right, even the right to a jury trial. 
The prohibition against agreements which 
totally prohibits one from filing bankruptcies 
appears based upon public policy considera- 
tions, not upon constitutional authority. 

2 Farm Credit of Central Florida, ACA 
v. Polk, 160 B.R. 870, at 872 (M.D. Fila. 
1993). 

3 Id. 

4 Id. 

5 In re Club Tower, LP, 138 B.R. 307, 
at 311 (N.D. Ga. 1991). 

6 Td. at 312. 

7 In re Cheeks, 167 B.R. 817, at 819 
(Bankr. D.S.C. 1994). 

8 Id. 

® Section 1109(b) defines a “party in 
interest” to include the debtor, the trustee, 
a creditors’ committee, an equity security 
holders’ committee, a creditor, an equity 
security holder, and any indenture trustee. 

10 Cheeks, 167 B.R. at 819-20. 

ll In re Powers, 170 B.R. 480, at 483 (D. 
Mass. 1994). 

12 Td. at 484. 

13 Td. 


Specialization and Education and 
is certified in business bankruptcy 
by the American Bankruptcy Board 
of Certification. 

C. Craig Eller is an associate in 
the firm of Gunster, Yoakley, Valdes- 
Fauli & Stewart, P.A., West Palm 
Beach, where he practices in the 
areas of creditors’ rights and bank- 
ruptcy. He received a B.A. from Wake 
Forest University and his J.D. from 
the University of North Carolina. 

This column is submitted on be- 
half of the Business Law Section, 
Robert W. Duckworth, chair, and 
Diane Noller Wells, editor. 


The Florida Bar Journal and News Editorial Board will sponsor 
"Practicing With Good Writing" 
on Friday, June 23, 1995, 2:00 - 5:30 p.m. 
Marriott's Orlando World Center 


Topics will include: 


¢ A View From the Bench 


48 THE FLORIDA BAR JOURNAL/MAY 1995 


¢ Preparing the Effective Complaint and Answer a 
* Writing Motions and Memoranda of Law in Federal Court Cases _ 
¢ Corresponding With Your Clients 


To attend this seminar and earn 4 CLE credit hours, register using | 
the Annual Meeting brochure inserted in the April 15 News. a 
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TECHNOLOGY BREAKTHROUGH 


Time Whitney Publishing, Panasonic and ICM are proud 
to announce the most significant technological breakthrough 
for attorneys since the key number system. 


On Point's Florida Welcome to the 21st Century. The 


days when an attorney could simply 


Law Library ona. “ely on manual research to locate 


every case and statute on point 
If you're like most attorneys 
you take work home. You take 
work on vacation. You even take 


Panasonic 'S it to the beach. Up until now, 


the problem has been 


Incredible trying to get the 


library to come 


CD-Rom 486 mZ along with you and 
in Florida that's 


quite a problem. Try 
Color Laptop lugging 971 legal 
volumes around some- 
time. It can't be done that is, up 


ICM's Award until now. 


Time Whitney, Panasonic and ICM under- 

stand the demands placed on a lawyer's time. 

Winning Service That's why we came up with the amazing Panasonic CV-41 
Color Laptop with a built in CD-Rom reader and Time 
and Sup P ort Whitney's Florida Law Library on CD. 

That's right, a built in CD-Rom reader and the entire law 
library of Florida, all 971 books on one disc! That's every 
appellate case and statute for the last half century along with 
the Administrative Code; Rules of Procedure; Florida Forms 
and Jury Instructions. The amount of information is almost as 
mind boggling as Panasonic's CF-41. 

With speeds up to 100mz, a 486 micro processor and the 
biggest color screen available on the market today, the CF-41 is 
a truly unique tool for a lawyer whose time is money. 

The Panasonic CF-41 is available at a price everyone can 
afford. ICM Corporation provides toll-free technical support; 
24-48 hour turnaround on repairs plus extended warranty. 


FOR INFORMATION OR TO PLACE 
AN ORDER TODAY CALL 


1-800-952-8333 
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TAX LAW NOTES 


Mega-Estate Insurance Planning: 
Special Considerations When 
Using Life Insurance in Large Estates 


ou recently met with the 
CEO/sole shareholder of a 
closely held family busi- 
ness that has experienced 
exponential growth over the last few 
years. The business currently is valued 
in excess of $100 million (not a typo!) 
. . . and growing. You quickly realize 
that little or no thoughtful considera- 
tion previously has been given to this 
individual’s estate planning. To para- 
phrase Kar] Malden, “What do you do?” 
After reviewing a number of alterna- 
tives available to address the usual, 
though on a grander scale, issues of 
illiquidity, estate tax attrition, busi- 
ness succession, and so on, you deter- 
mine that a significant amount of life 
insurance represents the most cost- 
effective means of addressing the pre- 
sent situation. The purpose of this 
article is to help identify, quantify, and 
(hopefully) recommend an appropriate 
course of action to estate planners who 
are fortunate enough to be faced with 
this conundrum on behalf of a “mega- 
estate” client. For purposes of this 
article, a “mega-estate” will be consid- 
ered any estate in excess of $50 million, 
as it is above that level that many of 
the issues discussed below begin to 
surface. However, many of the plan- 
ning considerations addressed through- 
out apply to more modest estates, as 
well. Also, it is important to remember 
that depending on the nature of a 
client’s business, the client’s age, and 
other variables, a $10 or $20 million 
estate today very well could become the 
mega-estate of tomorrow. 


Policy Considerations 
and Limitations 

In addition to normal due diligence- 
type issues in the recommendation and 
placement of any insurance product in 
an estate planning context, the plan- 


The planner 
involved with a 
mega-estate 
needs to be 
aware of the 
“3 R’s’—retention, 
reinsurance, and 
retrocession 


by Taso M. Milonas 


ner involved with a mega-estate at 
least needs to be aware of the “3 
R’s”—retention, reinsurance, and ret- 
rocession. Retention refers to the total 
amount of insurance risk an insurer 
will assume. Many insurance compa- 
nies have a retention limit of $5 to $10 
million for a single life policy and 
somewhat higher for a joint life policy. 

Thus, for example, if an insurance 
company that has a $10 million reten- 
tion limit issues a policy in the face 
amount of $15 million, the insurance 
company’s risk essentially is limited 
to $10 million. The “extra” $5 million 
will be covered through “reinsurance,” 
which basically is insurance provided 
to the insurer through a reinsurer for 
the excess portion. The cost for this 
excess amount is built into the pricing 
of the underlying policy. In very large 
cases, a reinsurer itself may want to 
go out into the market and obtain 
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insurance protection for part of the risk 
it is assuming. This insurance transac- 
tion is known as “retrocession.” Be- 
cause of retention and reinsurance 
considerations, it often is advisable in 
mega-estate planning to place the total 
line of insurance sought to be under- 
written with several different insurers 
as an estate planning risk manage- 
ment technique. For example, assume 
an $80 million estate requires $40 
million of insurance. If four $10 million 
policies are placed with four different 
insurance companies, each having a 
$5 million retention limit, the risk as 
a practical matter may be allocated 
among eight different parties (e.g., four 
insurers and four reinsurers), or more 
if retrocession is involved. Moral of the 
story: “Don’t put all your client’s eggs 
in one basket.” 

Many insurance companies will not 
participate in underwriting any por- 
tion of a case if the total amount of 
coverage sought exceeds a certain 
amount (the so-called “jumbo limit”). 
For example, assume a total of $50 
million of coverage is sought. Four 
insurance companies have agreed to 
participate up to $10 million each (i.e., 
$40 of the $50 million sought). If a fifth 
company with a jumbo limit of $40 
million is asked to underwrite the 
remaining $10 million, the fifth com- 
pany may decline because the total 
exceeds its jumbo limit. Also, there 
will be a point beyond which insurance 
coverage cannot be obtained regardless 
of the value of an individual’s estate 
or ability to pay the premiums. A few 
years ago, $100 million of insurance 
coverage was unimaginable and unat- 
tainable. Today, while not by any 
means common, coverage at this level 
is being obtained. A range of $175 to 
$200 million in coverage probably rep- 
resents the current outer limits of 
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insurability, although this author is 
aware of at least one instance in which 
$375 million of coverage was sought. 


Rethinking Your 
Standard Insurance Trust 

In the “Alice-in-Wonderland” world 
of planning for the mega-estate client, 
many of the traditional estate planning 
concepts must be thoroughly exam- 
ined, challenged and, quite often, 
turned on their head to achieve optimal 
results. For example, it may be per- 
fectly appropriate/advisable to have 
the insurance policy owned by and the 
proceeds payable to an irrevocable life 
insurance trust. However, your “stan- 
dard” insurance trust form may need 
extensive modification. For example, 
if annual premiums are in the neigh- 
borhood of several hundreds of thou- 
sands of dollars per year, the use of 
Crummey powers! for a married client 
with three children to shelter $60,000 
annually? may be ludicrous. The an- 
nual gift tax exclusions and unified 
credits (if available) usually can be 
better allocated to some other aspect 
of the client’s estate plan, thereby 
avoiding the planning and compliance 
issues of lapsed gifts, “hanging pow- 
ers,’ and other problems typically 
associated with an insurance tryst. 
More importantly, the “tax exclusive” 
nature of the federal gift tax system 
and enormous benefits (tax and non- 
tax) that will be derived through a 
well-planned insurance program may 
make the attendant gift tax relatively 
inexpensive in terms of the overall 
planning. 

Another area that warrants special 
consideration is the designation of in- 
itial and successor trustees. The iden- 
tity and number of trustees, together 
with powers of removal and replace- 
ment, all must carefully be examined 
with the client and other advisors in 
setting up the trust to help avoid 
future conflict to the extent possible. 
For example, a single trustee— 
whether individual or corporate—may 
become overwhelmed with the respon- 
sibilities attendant to running the 
owner’s business following his or her 
death and/or making appropriate in- 
vestment decisions for the beneficiar- 
ies of a trust corpus that may be valued 
at $25, $50, or $100 million or more. 
With such large estates, an individual 
acting alone as trustee simply may not 
be able to do the job properly, and 


many successful, entrepreneur-type 
clients may be uncomfortable giving 
total control to a bank. 

Assuming an appropriate resolution 
to the number/type of trustee(s) to be 
named, it oftentimes still will be advis- 
able to nominate or recommend an 
advisory committee to the trustee(s) 
that can be consulted with regard to 
special issues that may need to be 
addressed from time to time relative 
to the retention, management, or sale 
of interests in one or more businesses. 
Thus, while the trustee(s) may excel 
in managing a portfolio of publicly 
traded securities, they may have prac- 
tical difficulty in running a multina- 
tional manufacturing business, chain 
of automobile dealerships, or profes- 
sional sports franchise that ultimately 
may be an asset of the trust. Naming 
an advisory committee composed of 
peers/business associates of the client 
who confront similar issues with re- 
gard to their own enterprises can 
greatly facilitate the future adminis- 
tration in a manner consistent with the 
client’s desires. 

An entire section of the trust specifi- 
cally should address the client’s wishes 
as to the trust’s conduct relative to the 
various business enterprises, ranging 
from precatory language that the trus- 
tee(s) continue to hold business inter- 
ests (with which the trustee in 
exercising its fiduciary duties toward 
the beneficiaries may or may not be 
able to comply) to more mechanical/ 
administrative considerations (such as 
a “qualified subchapter S trust” elec- 
tion,? the segregation of S stock so as 
not to terminate inadvertently any S 
election? that may be in effect, and 
which child(ren) should ultimately be 
granted control of the family business). 

The post-mortem role of the trust 
also must be considered. For example, 
during the client’s lifetime, the client 
and his or her business may be finan- 
cial alter egos of each other. If the 
client needs funds, the client may 
simply give himself or herself a raise 
or bonus (hopefully, within the limits 
of reasonable compensation), declare a 
dividend, or authorize a loan. Conver- 
sely, when the business needs funds 
and can’t/doesn’t want to go to a bank, 
the business may take a capital contri- 
bution or loan from its owner. This 
situation invariably must change fol- 
lowing the owner’s death. Just as direc- 
tors and officers owe a fiduciary duty 


toward shareholders, the trustee(s) of 
a trust owe a similar duty to the trust 
beneficiaries. What may have been 
routine transactions between the owner 
and the business during the owner’s 
lifetime may be inadvisable or totally 
inappropriate as between the business 
and trustee(s) exercising their fiduci- 
ary duties to and for the benefit of the 
owner’s minor children. The trust is 
more than a tax-planning tool to help 
pay the client’s estate taxes. The trust 
can and often will be the new owner of 
the family business—and may con- 
tinue to serve in that capacity for 
many, many years. 

Finally, the timing and frequency of 
vesting and distribution of trust princi- 
pal should be examined. The standard 

“1/3 at 25, 2 at age 30, and balance 
at age 35” may be “too much, too soon” 
when dealing with the assets of a 
mega-estate. Distributing in fourths 
or even fifths over an extended period 
of time (e.g., to age 40, 50, or 60) may 
be more desirable. Similarly, throw- 
back rules® notwithstanding, distribut- 
ing 100 percent of the income—which 
could be several million dollars per 
year—beginning at age 21 also may 
be inappropriate. 


Split Dollar Planning 

Much has been written about the use 
of “split dollar” insurance which, con- 
trary to the sound of its name, is a 
generic reference to a variety of differ- 
ent contractual arrangements whereby 
insurance premiums and proceeds can 
be allocated (or “split”) between differ- 
ent persons or entities. Typically, the 
allocation is between an employer and 
a key employee (or trust established for 
the employee’s benefit). In planning for 
the mega-estate business owner, the 
use of a split dollar arrangement may 
be particularly attractive. For exam- 
ple, split dollar insurance can prevent 
a forced liquidation of the corporation, 
thereby preserving its value and also 
the jobs of the employees. With the $1 
million cap on executive compensa- 
tion,’ a split dollar arrangement for 
the chief executive/principal share- 
holder of a publicly traded corporation 
may be an effective means of providing 
a valuable benefit to the executive 
while the actual tax cost relative to the 
imputed income may be minimal, espe- 
cially if “second-to-die” insurance (dis- 
cussed below) is used. In any event, the 
burden to the corporation of an other- 
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wise nondeductible payment will be 
lessened through the recoupment of 
the premiums advanced when the pol- 
icy matures at the insured’s death. In 
order to guarantee that 100 percent of 
the policy proceeds—even under a split 
dollar plan—are available to the in- 
sured’s estate, the planner should have 
the corporation and the employee (or 
the employee’s trust) enter into a §303 
stock redemption agreement.® In this 
way, the employee’s estate (or trust) 
will be entitled to a portion of the 
proceeds directly and the balance of the 
proceeds indirectly vis-a-vis the stock 
redemption agreement. 

Although less common, a split dollar 
arrangement also may exist in a nonbus- 
iness context. For example, a trust 
established for children that is funded 
with cash or income-producing prop- 
erty may be an ideal candidate to 
participate in a split dollar arrange- 
ment for insurance on the life of either 
or both parents. In all likelihood, the 
children would be receiving the pro- 
ceeds anyway and structuring the ar- 
rangement on a split dollar basis may 
provide an additional source of fund- 
ing. As illustrated by this example, the 
planner always should remember that 
additional planning opportunities often 
exist in families of considerable wealth 
between and among different family 
members and/or trusts that have been 
(or may be) established for their bene- 
fit. 


In the planner’s 
enthusiasm to 
participate in a 
project of this 
magnitude and 
elation upon its 
completion, the 
planning needs of 
the ultimate 
beneficiaries too 
often are overlooked 


Special Problems With 
Second-to-Die Insurance 

Most of the issues raised throughout 
this article apply whenever insurance 
is used in planning the mega-estate. 
However, increasing popularity over 
the use of so-called “second-to-die” or 
“joint-and-survivor” insurance in es- 
tate planning has given rise to at least 
two unique planning issues that must 
be addressed. First, what impact will 
a divorce have on the estate plan? An 
immediate concern is whether and to 
what extent the joint policy can be 
converted, if at all, into one or more 
single life policies. Generally, a joint 
policy may be split if the underlying 
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“Sorry, your honor, but we can’t find the jury you sequestered.” 


Mike 
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insurance policy so provides or if there 
is a rider, addendum, or some form of 
letter agreement acknowledged by the 
insurance company. The bad news is 
that even when the policy can be 
converted, it typically only can be 
converted into two policies equal in 
value—one policy on the husband and 
the other policy on the wife. At first 
impression, this may seem reasonable 
and equitable. Consider, however, the 
consequences if the assets are owned 
disproportionately between the spouses 
(e.g., 80 percent husband; 20 percent 
wife) and the propertied spouse dies 
first. The loss of the marital deduction 
would accelerate estate taxes at the 
first death without sufficient insurance 
proceeds being available to cover the 
taxes. The second spouse’s estate, on 
the other hand, would enjoy a windfall 
of too much cash to pay the second 
spouse’s taxes on that estate. A reason- 
able approach would seem to allow 
dividing the policy based on relative 
asset values of the spouses, but it is 
this author’s understanding that ap- 
proach currently is not available. 

The second issue deals with future 
changes in the tax laws. It was the 
advent of the unlimited marital deduc- 
tion allowing estate taxes to be post- 
poned until the second spouse’s death 
and the insurance industry’s response 
that gave rise to this new and different 
form of insurance. What if a change in 
the tax law (as has been suggested by 
some) were to reduce or even eliminate 
the marital deduction? It would seem 
that economic and timing distortions, 
along the lines discussed above, could 
result. There may be no good answers 
to these questions, but the planner 
must at least be aware and able to 
discuss the issues with the client and 
the other advisors. 


Planning for 
Successive Generations 

In the planner’s enthusiasm to parti- 
cipate in a project of this magnitude 
and elation upon its completion, the 
planning needs of the ultimate benefi- 
ciaries too often are overlooked. This 
is unfortunate as it is in this arena 
that additional planning opportunities 
can be missed. For example, if the 
client’s 25- and 30-year-old children 
ultimately will inherit the estate, it 
stands to reason that they too will face 
an enormous federal estate tax liabil- 
ity. Putting a life insurance or other 
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planning program in place for them 
now may help significantly address 
these issues at a very low cost, relative 
to the planning being undertaken on 
the client’s behalf. This can be illus- 
trated by the fact that $5 million of 
whole life insurance on a 65-year-old 
client would cost about $250,000 per 
year on a 10-year “vanishing premium” 
basis, while the same amount of insur- 
ance would cost about $40,000 per year 
on the client’s 30-year-old son. In addi- 
tion, at an assumed life expectancy of 
80, the death benefit for the father 
would be about $6 million, but would 
be about $9 million for the son. Similar 
considerations should be given to the 
planning needs of any grandchildren. 


Publicly Traded Corporations 

Much of this discussion focuses on 
insurance planning for the mega- 
estate owner of a closely held business. 
Insurance also can play a critical role 
in the estate of the principal share- 
holder of a publicly traded corporation 
or a business anticipated to go public 
in the future. One might assume that 
having a public market available obvi- 
ates any liquidity issues the estate 
otherwise might face. However, disrup- 
tion of the securities markets, securi- 
ties law restrictions on the timing and 
amount of stock that may be disposed 
of over any one time period and the 
simple attrition to the value of the 
estate due to taxes are all compelling 
reasons why insurance must be exam- 
ined as at least a part of the overall 
estate plan. 


Follow-Up Meetings 

Planning for the mega-estate is never 
completed—it must continually be mo- 
nitored to meet changes in the client’s 
personal and financial situation—the 
value of the business and changes in 
the tax laws, to name a few. A good 
way to do this is to schedule periodic 
meetings of the client’s estate planning 
advisors (attorney, accountant, trust 
officer, insurance agent, business advi- 
sor, etc.). A simple follow-up letter 
every year or two is not enough. Ini- 
tially, monthly meetings (with formal 
written agendas) may be required until 
everyone becomes used to working with 
the dynamics of this sized estate; there- 
after, quarterly or semi-annual meet- 
ings may be sufficient. The importance 
of these meetings is that the impact of 
current and proposed planning (e.g., 


expansion of the business) can be as- 
sessed in the context of potential estate 
planning consequences to the client, 
and alternative approaches can be ana- 
lyzed. Thus, if it is anticipated that the 
business/estate will continue to grow 
in value, the solution (unless you hap- 
pen to sell insurance) should not be to 
continue to buy more and more insur- 
ance, which at some point may become 
cost prohibitive or even unavailable 
because of total insurance in force, as 
discussed previously. Rather, the plan- 
ner should be focusing on different 
approaches to address not only the 
current but future needs of the client. 

For example, a client planning to 
expand into a different line of business 
may be advised to do so through trusts 
established for the benefit of his or her 
children and grandchildren. The new 
business may have little or no value 
initially, and the future appreciation 
that otherwise would have been in the 
client’s estate (and, therefore, would 
further increase the ultimate estate 
tax liability) would be shifted to the 
estates of the children and grandchil- 
dren, in which their tax liability may 
be able to be addressed at a lower cost. 
Charitable planning opportunities, such 
as the use of a charitable remainder 
trust, also may be advisable depending 
on the situation. In any event, the 
planner must be aware of the pros and 
cons of each option. For example, a 
particular planning opportunity may 
cure an estate tax problem, but give 
rise to a whole range of other issues 
(e.g., the client’s loss of his or her 
ability to control the assets and/or the 
income). 


Conclusion 

The planning involved with a mega- 
estate can be among the most challeng- 
ing, difficult, and rewarding in all of 
estate planning. Hopefully, the issues, 
traps for the unwary, and planning 
opportunities available with life insur- 
ance for the mega-estate are now a 
little more in focus. 0 


1 Crummey v. Commissioner, 397 F.2d 82 
(9th Cir. 1968); see also Rev. Rul. 73-405, 
1073-2 C.B. 321. Crummey powers create a 
present interest necessary for the trust 
contribution to qualify for the annual exclu- 
sion for gift tax purposes. 


2Split gifts of $20,000 per child times 
three children would be a $60,000 trust 
contribution free from federal gift tax, as- 
suming no other gifts to the children from 
the donor during the year. Internal Revenue 
Code of 1986, as amended, §2503(b); §2513. 

3 L.R.C. §1361(d). 

§§1361 and 1362. 

5 T.R.C. §§665, et seq.. 

6 See, e.g., Brody, The Transfer Tax Conse- 
quences of Split-Dollar Arrangements, 17 
Tax Ment. Est. Girts & Tr. J. 43 (1992). 

7LR.C. §162(m). 

81.R.C. §303. Section 303 authorizes the 
redemption of stock to pay a decedent’s 
estate taxes, and funeral and administra- 
tive expenses. A “§303 stock redemption 
agreement” is a contractual arrangement 
between a corporation and a shareholder 
giving the shareholder’s personal rep- 
resentative, trustee, or other successor-in- 
interest to the shareholder’s stock at death 
a right to “put” the deceased shareholder’s 
stock to the corporation up to the limits 
provided in §303. 
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ENVIRONMENTAL & LAND _USE_LAW 


Riding the Solvents Sea of Dry Cleaners: 
How the Environment, the Economy and the Citizens of Florida 
Have Been Disserved by House Bill 2817 


he legal system continues 
to grapple in a spectacu- 
larly unsuccessful fashion 
with hazardous substance 
contamination. Legislative and agency 
fixes, which lurch and stall in fits and 
starts,! coupled with judicial frustra- 
tion? have amounted to very little pro- 
gress in the actual cleanup of waste 
sites. This process only promises to 
become costlier.2 A recent Congres- 
sional Budget Office study* estimates 
that nonfederal Superfund cleanups 
will cost roughly $230 billion from 
1993 forward. Annual spending over 
the next decade could rise to $9.1 
billion.? State-managed cleanups are 
also expensive. A recent report pre- 
pared by the Environmental Protection 
Agency and the Association of State 
and Territorial Solid Waste Manage- 
ment Officials® indicates that, per site, 
the average state cost of remediation 
through 1992 was approximately 
$300,000 and the average private party 
cost was approximately $400,000.9 
The hazardous waste management 
and liability program on both the state 
and federal levels has come under 
attack for many other reasons besides 
the escalating costs of cleanup. Re- 
cently published reports underscore an 
oft-repeated criticism, that an inappro- 
priate share of cleanup dollars are 
sunk into transaction costs. The RAND 
Institute for Civil Justice has esti- 
mated that, through 1991, the overall 
share of transaction costs for poten- 
tially responsible parties at Superfund 
sites was 32 percent of total expendi- 
tures.!° For insurers, the transaction 
cost share was an astronomical 88 
percent.!! The vague and ambiguous 
elements of the few but narrow af- 
firmative defenses that the Compre- 
hensive Environmental Response, Com- 
pensation and Liability Act of 1980 
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House Bill 2817 will 
slow the cleanup of 
contaminated sites, 
exacerbate a threat 
to the public health 
and environment, 
and adversely affect 
the economy 


by Michael R. Goldstein 


(CERCLA)!2 provides has also been 
subject to withering attack.!° But per- 
haps the most tangible example of 
public dissatisfaction is the recent push 
to revisit even the most sacred tenets 
of environmental accountability—the 
standards of joint and several, strict 
and retroactive liability.!¢ 

While the statute is by no means a 
model of legislative clarity, one of the 
few aspects not enshrouded in uncer- 
tainty is the intent of Congress in 
enacting CERCLA. The legislative his- 
tory makes clear that CERCLA is a 
remedial statute intended to facilitate 
the cleanup of contaminated properties 
at private expense.!6 As the Republican- 
controlled 104th Congress convenes, 
CERCLA reform will surely reflect the 
prevailing sentiment rejecting this prin- 
ciple. The rationale for this new think- 
ing was succinctly summarized by 
Judge Sweet: “In addition to its unfair- 


ness, the liability structure of CERCLA 
is counter-productive. PRPs faced with 
disproportionate liability litigate 
tenaciously, prolonging or postponing 
remediation of contaminated sites and 
increasing dramatically the costs of 
remediation.”!7 While this drama is 
still developing in Congress, it has 
already played itself out here in Flor- 
ida. Last year the Florida Legislature 
tinkered with the liability scheme for 
one class of hazardous waste gen- 
erators—operators of dry cleaning facili- 
ties. Sold to lawmakers as a plan to 
speed cleanups and save money, the 
implementation of House Bill 281718 
will have the opposite effect. 

House Bill 2817, sponsored by the 
dry cleaning industry!® and enacted 
in 1994, is the Florida Legislature’s 
response to the pressing and very real 
concerns presented by what may turn 
out to be literally thousands of sites 
contaminated with dry cleaning sol- 
vents. This article analyzes the state 
program, discusses how traditional no- 
tions of operator liability have been 
eviscerated and, most importantly, ex- 
amines in detail the highly controver- 
sial prohibition against enforcement 
by local environmental regulatory agen- 
cies. Contrary to the stated legislative 
intent,2° House Bill 2817 will slow the 
cleanup of contaminated sites, exacer- 
bate a threat to the public health and 
environment, and adversely affect the 
economy. 


The Program 

F.S. §376.30 states the legislative 
intent regarding the pollution of Flor- 
ida’s surface and groundwaters. In 
1994, the legislature expounded on this 
issue as applied to contamination of 
the environment by dry cleaning sol- 
vents, finding that “[slignificant quan- 
tities of dry cleaning solvents have 


been discharged in the past as a part 
of the normal operation of these facili- 
ties. . . land that they] pose a signifi- 
cant threat to the quality of the ground 
waters and inland surface water of this 
state.”21 

Responsive to this concern, the legis- 
lature drafted what purports to be a 
comprehensive program to register op- 
erative dry cleaning facilities and reha- 
bilitate those operative and abandoned 
sites contaminated with dry cleaning 
solvents (“the program”). It is primar- 
ily codified at F.S. §376.3078, and 
consists of five subsections. Subsection 
(1) sets forth legislative findings; sub- 
section (2) specifies which investiga- 
tory and cleanup tasks may and may 
not be paid for with funds from the 
Hazardous Waste Management Trust 
Fund (“the trust”); subsection (3) alters 
the liability of qualified dry cleaning 
facility and wholesale supplier owners 
and operators; subsection (4) discusses 
the establishment of criteria for site 
selection and rehabilitation; and sub- 
section (5) articulates the department’s 
duty to seek recovery and reimburse- 
ment on behalf of the trust. 

Other important components of the 
program are set forth at F.S. §376.301, 
defining certain terms;?? F.S. §376.303, 
directing the Department of Environ- 
mental Protection to establish a regis- 
tration program;?23 F.S. §376.3079, 
dealing with third party liability insur- 
ance;24 F.S. §376.308, dealing with 
civil liabilities and defenses thereto; 
F.S. §376.70, taxing gross receipts of 
drycleaning facilities;25 and F-.S. 
§375.75, taxing the production and 
importation of perchloroethylene.2® 


The Trust—Allowable Uses 
F.S. §376.3078(2) provides that all 
penalties, judgments, recoveries, reim- 
bursements, loans, and other fees, 
taxes, and charges relating to the im- 
plementation of the program shall be 
deposited into the trust. Funds from 
the trust may be obligated when the 
department determines that dry clean- 
ing contamination may pose a threat 
to the environment or the public health 
safety or welfare. Subsection (b) speci- 
fies tasks for which trust funds may 
be obligated, including 1) contamina- 
tion investigation and assessment; 2) 
restoration of contaminated drinking 
water; 3) remediation of contaminated 
soils, ground and surface waters; 4) 
maintenance and monitoring; 5) in- 


spection and supervision; 6) reimburse- 
ment of expenses incurred by the de- 
partment in its efforts to recover re- 
sponse costs from responsible parties; 
7) payment of any other reasonable 
administrative costs of administration; 
and 8) reasonable costs of restoring a 
site to conditions pre-existing contami- 
nation assessment and investigation. 

Subsection (c) sets forth specific tasks 
for which trust funds may not be obli- 
gated. Funds may not be used to re- 
store sites that, while contaminated 
with solvents, were contaminated by 
solvents being transported to a facility 
or a supplier or otherwise were not 
contaminated as a result of the opera- 
tion of a facility or supplier. Sites 
qualifying for federal funding under 
CERCLA are ineligible as are sites 
required to obtain a permit pursuant 
to the Resource Conservation and Re- 
covery Act (RCRA).2? Finally, funds 
may not be obligated to pay for any 
costs associated with any fine, penalty, 
or action brought against a facility 
owner or operator or supplier under 
state or federal law. 


Rehabilitation Liability 

F.S. §376.3078(3), perhaps the most 

controversial aspect of the program, 
provides that: 
([NJo person who owns or operates, or who 
otherwise could be liable as a result of the 
operation of, a dry cleaning facility, and no 
wholesale supplier, shall be subject to ad- 
ministrative or judicial action brought by 
or on behalf of any state or local government 
or any person to compel rehabilitation or pay 
for the costs of rehabilitation of environ- 
mental contamination resulting from the 
discharge of dry cleaning solvents ... . 
(Rehabilitation and associated] costs . . . 
shall be absorbed at the expense of the dry 
cleaning restoration funds, without recourse 
to reimbursement or recovery from the owner 
or operator of the dry cleaning facility or the 
wholesale supplier. (Emphasis added.) 

In short, local environmental regula- 
tory agencies are precluded from tak- 
ing enforcement action pursuant to 
their own codes.?® 

However, in order to enjoy state 
rehabilitation funding and almost total 
absolution from liability, subsection (a) 
sets forth eligibility criteria for facili- 
ties and suppliers that are being oper- 
ated as such at the time the department 
adopts relevant and implementing regu- 
lations. Regardless of when the con- 
tamination was discovered, a site will 
qualify provided that the facility or 
supplier has 1) registered with the 
department; 2) complied with the de- 


partment’s rules regulating facilities 
and suppliers within a reasonable time 
after such rules are adopted; 3) not 
operated in a grossly negligent man- 
ner; 4) obtained third party liability 
insurance or otherwise meets applica- 
ble financial responsibility require- 
ments; 5) not willfully concealed the 
discharge of solvents;29 and 6) where 
appropriate, has remitted all taxes due 
pursuant to F.S. §§376.70 and 376.75. 

Separate qualifying criteria apply 
for facilities and suppliers that cease 
to be operated prior to the time the 
department adopts rules regulating op- 
eration and maintenance. Such sites 
shall be eligible, regardless of when the 
contamination was discovered, provided 
that the facility or supplier 1) operated 
in a manner consistent with estab- 
lished dry cleaning industry standards 
and state or federal laws or regulations 
in effect at the time of operation;®° 2) 
is not determined by the department 
to have operated in a grossly negligent 
manner; 3) has not willfully concealed 
the discharge of solvents; and 4) where 
appropriate, has remitted all taxes due 
pursuant to F.S. §§376.70 and 376.75. 

Regardless of whether a facility or 
supplier is or is not in operation, a site 
will not be eligible under the program 
where the owner or operator denies the 
state access for any reason related to 
rehabilitation.3! 


Site Selection and 
Rehabilitation Criteria 

F.S. §376.3078(4)(a) directs the de- 
partment to adopt rules to establish 
priorities for state-conducted rehabili- 
tation of contaminated facility and sup- 
plier sites based upon, but not limited 
to, certain listed factors.32 These in- 
clude 1) the degree to which human 
health, safety, or welfare may be af- 
fected by exposure to contamination; 
2) the size of the population or area 
affected by the contamination; 3) the 
present and future uses of the affected 
aquifer or surface waters; and 4) the 
effect of contamination on the environ- 
ment. 

The department, pursuant to FS. 
§376.3078(4)(b), must also establish 
regulations determining, on a case-by- 
case basis, the tasks that comprise a 
site rehabilitation program and the 
level at which a site rehabilitation 
program may be deemed completed.*? 
Listed criteria include the factors set 
forth in subparagraph (a) as well as 1) 
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individual site characteristics; 2) appli- 
cable state water quality standards; 3) 
whether deviation from same is appro- 
priate based upon the degree to which 
the desired rehabilitation level is achiev- 
able and can be reasonably and cost- 
effectively implemented. 


Deleterious Effect on the 
Environment and the Economy 
The bar against local enforcement 
in conjunction with other unique fea- 
tures of the legislation works a grave 
injustice on landlords,34 adjacent prop- 
erty owners, depresses neighborhood 
property values, and exacerbates an 
acute danger to human health and the 
environment. This section examines 
in greater detail five of the more sig- 
nificant provisions of House Bill 2817 
and discusses their intended, un- 
intended, and incidental impact. 


Proscription Against 
Local Enforcement 

Many localities and townships 
throughout Florida have developed 
their own comprehensive environ- 
mental codes governing, inter alia, dis- 
charges and management of hazardous 
substances.*5 Chapter 24 of the Dade 
County Code, for example, authorizes 
the Dade County Department of Envi- 
ronmental Resources Management 
(DERM) to issue fines and penalties of 
up to $25,000 per violation per day 
against recalcitrant polluters®® as well 
as seek an injunction in state court 
requiring either corrective actions or 
cessation of improper discharges.®7 
While an operator might be willing to 
go to court and take his or her chances 
in the context of private party litiga- 
tion, the stakes are much higher when 
challenging the expertise and resources 
of a locality and its environmental 
regulatory staff. House Bill 2817 frus- 
trates this very effective remedy.3® 


Private Causes of Action 
and Plaintiff's Burden 

House Bill 2817 also eliminates an- 
other traditional motivating factor for 
operators of contaminated facilities, 
irate landlords filing suit under F.S. 
§376.313, for recovery of their response 
costs. Prior to the enactment of House 
Bill 2817, §376.313(3) has been the 
favored private cause of action for 
recovery of costs incurred to respond 
to conditions of pollution.®9 F.S. 
§376.3078(3) clearly abolishes that rem- 
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edy.*° The legislature has also liberal- 
ized an operator’s standard of care. 
Specifically, in amending F-.S. §376.313, 
the legislature added subsection (5)(a) 
and (b),4! replacing the traditional and 
long-accepted strict liability standard4? 
contained in subsection (3),4° with a 
negligence standard. 


No Reimbursement Provision 

Unlike the state program for under- 
ground petroleum storage tanks,*4 
House Bill 2817 contains no reim- 
bursement component. Therefore, op- 
erators not only have no incentive to 
attend to a discharge immediately, but 
a disincentive to do so.*° In this sense, 
the legislation penalizes prompt and 
responsible operators and rewards 
those who wait for state funding. State 
funding, in turn, is more than a func- 
tion of the promulgation of enabling 
and administrative regulations, a pro- 
cess estimated to take up to two years.*® 
More precisely, operators of contami- 
nated facilities must wait for state 
rehabilitation, which consists of fund- 
ing and prioritization. 

The delay inherent in funding and 
prioritization coupled with the other 
previously described disincentives and 
obstacles works to exacerbate the threat 
to human health and the environment. 
dry cleaning solvents, comprised of 
volatile organic halocarbon compounds 
including perchloroethylene and its de- 
gradation components, present at least 
two special concerns that other pollut- 
ants, such as petroleum products, do 
not—toxicity and mobility. In addition 
to being carcinogenic, these solvents 
are both water soluble and denser than 
water, allowing them to “sink and run” 


quickly. That is, they provide for quick 
“vertical and horizontal migration and 
distribution” through water.47 


Lack of Adequate Funding 
Another serious deficiency in the 
program is the lack of adequate fund- 
hing.*8 The Senate Staff Analysis indi- 
cates that the registration fee will 
generate approximately $300,000, the 
1.5 percent tax on gross receipts will 
generate $5.3 million, and the tax on 
perchloroethylene will generate $2.1 
million, a total of $7.7 million all on 
an annual basis for state rehabilitation 
purposes.*9 What the Senate Staff Analy- 
sis does not reveal is the number of 
contaminated facilities necessitating 
cleanup. However, it is pointed out 
that there are: 
[A]pproximately 2,000 active dry cleaning 
facilities, all of which could be potential 
cleanup sites. There are approximately 1,000 
dry-drop off facilities. It is not known how 
many of those were actually used as an 
active dry cleaning facility. Another un- 
known is the number of abandoned dry 
cleaning facilities. This number could be as 
high as 600.5° 
(Emphasis added.) 


Given that the cost to clean up a 
contaminated site,5! could conserva- 
tively range from $500,000 to $1.5 
million, the total tab for 3,600 poten- 
tially contaminated facilities could cost 
from $1.8 billion to $5.4 billion. Even 
where the total number of contami- 
nated facilities amounts to no more 
than a tenth of the preceding estimate, 
360 sites statewide, which is unlikely,®2 
the range is still quite significant— 
from $180 million to $540 million. 
Other published estimates indicate that 
the program will generate $10 million 
a year for state rehabilitation pur- 
poses.°3 Assuming this higher estimate 
to be accurate, it may take, on the low 
end, 18 to 54 years to rehabilitate 
contaminated sites.54 This timeframe 
is unacceptable.®® 


Conclusion 

Where the legislature intended to 
establish ready and adequate financial 
resources to provide for safe drinking 
water, it has failed. The program is 
woefully underfunded. Where the legis- 
lature intended to surmount the delay 
associated with the remediation of fa- 
cilities contaminated with dry cleaning 
solvents, it has also failed. On top of 
what promises to be at least a two-year 
process of developing, finalizing, and 


defending enabling and administrative 
regulations, the prioritization process 
suggests a decades-long backlog as fa- 
cilities queue for their priority position 
to improve. 

House Bill 2817 is a windfall for the 
dry cleaning industry alone, and a 
complex and long-term loss has been 
saddled on the public at large. The 
property owner, frequently a landlord 
and atypically the operator itself, who 
is saddled with a contaminated piece 
of property, loses on many levels. There 
is no financial incentive for the tenant 
to finance a cleanup, the locality can- 
not bring an enforcement action, and 
the property owner’s causes of action 
have been preempted.®® The value of 
the property itself plummets, its 
marketability crippled. The adjacent 
and surrounding property owners, who 
probably have been affected by the 
migration of solvents, are similarly 
constrained. Finally, and most impor- 
tantly, the public loses, as carcinogenic 
solvents migrate through Florida’s po- 
rous soils and into its fragile drinking 
water. 

Given the massive bill to come for 
remediating Florida’s contaminated dry 
cleaning sites, the industry is rightly 
concerned for the solvency of its mem- 
bers. Some equitable relief is clearly 
warranted. Yet, in its current, imper- 
fect form, the legislation takes the 
environment, the economy, and the 
citizens of Florida to the cleaners. 
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nandez Rundle, state attorney, dated May 
13, 1994, on file with the author. 

Notwithstanding House Bill 2817, which 
became law without the Governor’s signa- 
ture, DERM continues to enforce the rele- 
vant provisions of Dape County Cope ch. 24. 
DERM has filed at least two cases in state 
court against facility operators following 
the legislation’s effective date. See, e.g., 
Dade County v. Gottlieb, Case No. 94-23486; 
see also Regulators Defy, supra note 19, at 
B2 (“We are not going to wait; we are going 
to continue to enforce against dry cleaners. 
If push comes to shove and we have to go 
to court, fine, we'll go to court.” (interview 
with John Renfrow, DERM director). 

39 See Mostoufi v. Presto Food Stores, 
Inc., 618 So. 2d 1372 (Fla. 2d D.C.A. 1993). 

40 By including the phrase “to compel 
rehabilitation,” this amendment also pre- 
cludes the remedy individuals and localities 
would otherwise have under Star. 
§403.412, the “Environmental Protection 
Act.” Pursuant to this statute, any locality 
or individual may maintain an action for 
injunctive relief against 1) any governmen- 
tal agency charged with enforcing laws 
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regulating the environment to compel such 
governmental authority to enforce such laws, 
or 2) against any person, natural or corpo- 
rate, to enjoin such person from violating 
any laws associated with the protection of 
the environment. 

41 Fla. Star. §376.313(5) provides as fol- 
lows: 

“(a) In any civil action against the owner 
or operator of a dry cleaning facility or a 
wholesale supplier brought after the date 
established by rule by which dry cleaning 
facilities or wholesale suppliers must be in 
compliance with department rules, for dam- 
ages arising from the discharge of dry 
cleaning solvents from a dry cleaning facil- 
ity or wholesale supplier, the provisions of 
subsection (3) shall not apply if it can be 
proven that, at the time of the discharge the 
alleged damages resulted solely from a 
discharge from a dry cleaning facility or 
wholesale supplier that was operated and 
maintained in a manner consistent with the 
operation and maintenance standards es- 
tablished for such facilities under the rules 
of the department. 

“(b) Any person bringing such an action 
must prove negligence in order to recover 
damages under this subsection. For the 
purposes of this subsection, noncompliance 
with s. 376.303 or 376.3078, or any of the 
rules promulgated pursuant thereto, or any 
applicable state or federal law or regulation, 
as the same may hereafter be amended, 
shall be prima facie evidence of negligence.” 
(Emphasis added.) 

42 United States v. Price, 577 F. Supp. 
1103, 1114 (D.N.J. 1983) (“Though strict 
liability may impose harsh results on cer- 
tain defendants, it is the most equitable 
solution in view of the alternative—forcing 
those who bear no responsibility for causing 
the damage, the taxpayers, to shoulder the 
full cost of the cleanup.”). 

43 Prior to amendment by House Bill 
2817, subsection (3) provided that: 
“Notwithstanding any other provision of 
law, nothing contained in ss. 376.30- 
376.319 prohibits any person from bringing 
a cause of action in a court of competent 
jurisdiction for all damages resulting from 
a discharge or other condition of pollution 
covered by ss. 376.30-376.319. Nothing in 
this chapter shall prohibit or diminish a 
party’s right to contribution from other 
parties jointly or severally liable for a 
prohibited discharge of pollutants or haz- 
ardous substances or other pollutive condi- 
tions. Except as otherwise provided in sub- 
section (4), in any such suit, it is not 
necessary for such person to plead or prove 
negligence in any form or manner. Such 
person need only plead and prove the fact 
of the prohibited discharge or other pollu- 
tive condition and that it has occurred. The 
only defenses to such cause of action shall 
be those specified in s. 376.308.” 

44 See Star. §376.3071(12). 

45 Landlords are subject to the same 
whipsaw paradox for a slightly different 
reason—they have been excluded from par- 
ticipating in the program. Only owners and 
operators of facilities and suppliers may 
register and qualify their sites for eventual 
rehabilitation. See §§376.303(1)(d)1, 


376.3078(3)(a). Moreover, where a party 
owns the contaminated soil underneath the 
facility and has no fee interest in the 
facility, it may not even qualify the site, 
contaminated as it may be, for rehabilita- 
tion. The irony is that, given the mobility 
and toxicity of chlorinated solvents, see note 
47 and accompanying text, the articulated 
legislative intent driving the reimburse- 
ment program for petroleum contamination 
is more applicable in the context of dry 
cleaning contamination. See 


§376.3071(12)(c)(1) (“It is the intent of the 
legislature that those responsible persons 
who possess adequate financial ability 
should conduct site rehabilitation and seek 
reimbursement pursuant to this section, 
rather than allow the state to conduct the 
cleanup.”). 

The legislature should consider rectifying 
these two components. Specifically, landlords 
should be permitted to register contami- 
nated sites even where they have no owner- 
ship or operation interest in the facility 
itself. But more importantly, the statute 
should be amended to provide for reim- 
bursement, thus freeing solvent parties, 
landlords and owners and operators of facil- 
ities to contain and rehabilitate contami- 
nated properties in an expedited fashion. 

46 Regulators Defy, supra note 19, at B2. 

47 See Summary of DERM’s Concerns 
Regarding Dry Cleaning Cases (1994), on 
file with the Dade County Department of 
Environmental Resources Management and 
the author. An episode experienced by Dade 
County residents in the Suniland area is 
instructive. For decades, individuals in this 
area relied on private wells for their potable 
water needs. In 1991, it was discovered that 
four dry cleaning facilities located in a 
series of adjacent shopping centers on the 
western border and upgradient of the neigh- 
borhood were the source of long-term 
chlorinated solvent contamination. DERM 
investigators ultimately discovered that the 
contamination extended over a two- to three- 
mile area. 1,538 samples were taken from 
1,103 homes. Detectable levels of contami- 
nation were indicated in 293 homes, while 
263 more revealed levels exceeding state 
and federal standards. For a more complete 
narrative, see Gary M. Service, Chlorinated 
Solvent Spills: The Suniland Experience 
(1994), on file with the Dade County De- 
partment of Environmental Resources 
Management and the author (hereinafter 
The Suniland Experience). 

48 See Anita Kugler, Dry Cleaners: Still 
in Hot Water, Fioriwa ENVIRONMENTS, Vol. 
VIII, No. IX, at B23 (Sept. 1994) (“ ‘The 
amount of money that’s talked about in the 
bill is quite probably inadequate to address 
the needs that have already been identi- 
fied? Yoder said. ‘Ten million a year—I’m 
sure that in the first year or two we could 
spend all of that in Dade County’ ”) (inter- 
view with Dr. Doug Yoder, DERM assistant 
director) (hereinafter Hot Water). 

49 Td. at 5-6. 

50: Td. 

51 The costs associated with releases of 
dry cleaning solvents are not limited to the 
cost of soil and groundwater rehabilitation 
and associated litigation. The replacement 


of potable water supplies can be a major 
component as well. In the Suniland episode, 
the Dade County Water and Sewer Author- 
ity Department installed public watermains 
in the area at a cost of over $5 million. The 
Suniland Experience, supra note 47, at 1.2. 

52 In Dade County alone, as of May 23, 
1994, DERM reported 31 active cases in- 
volving reported discharges of dry cleaning 
solvents. See Dry Cleaning Cases: Active 
Assessment /Remediation Sites Summary 
(1994), on file with the Dade County De- 
partment of Environmental Resources Man- 
agement and the author. A more recent 
estimate indicates that dry cleaning sol- 
vents threaten drinking water at 50 sites 
in Dade County. Regulators Defy, supra 
note 19, at B1. 

53 See Hot Water, supra note 48, at B17. 

54 See Hot Water, supra note 48, at 25 
(50-100 year estimate). 

55 See discussion under “No Reimburse- 
ment Provision” in this article. 

56 Of course, for both localities and pri- 
vate parties, federal remedies survive unaf- 
fected. While a cost recovery action may still 
be filed in federal court under CERCLA, 
this presents certain disadvantages. Liti- 
gating in federal court is a lengthier and 
more expensive proposition. In addition, the 
Supreme Court has recently clarified a 
long-standing conflict regarding attorneys’ 
fees, holding that they are not awardable 
under the statute. Key Tronic Corp. v. U.S., 
114 S. Ct. 1960 (1994). Fa. Star. §376.313, 
on the other hand, does explicitly provide 
for attorneys’ fees at the court’s discretion. 
Another tactic, increasing in popularity, 
and still available as a federal remedy, is 
to file a citizen’s suit under RCRA. Not only 
might one be successful in obtaining an 
injunction compelling an operator to go 
forward with a cleanup, but the statute 
provides for attorneys’ fees. See RCRA 
§§3008, 3013; 40 CFR §270.41; see also 
Adam Babich, RCRA Imminent Hazard 
Authority:. A Powerful Tool for Business, 
Government and Citizen Enforcers, 21 ELR 
10122 (March 1994). 
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APPELLATE PRACTICE & ADVOCACY 


Recent Amendments to the 
Federal Rules of Appellate Procedure 


n the last issue of The Florida 

Bar Journal, Part 1 of this 

article addressed the central 

amendments to the Federal 
Rules of Appellate Procedure that oc- 
curred in 1993. Part 2 considers the 
remainder of the 1993 changes and 
also addresses the 1994 amendments 
to the appellate rules. 


Rule 9 

Rule 9 was rewritten in 1994 mainly 
because the government is now al- 
lowed to appeal bail decisions in cer- 
tain instances under 18 U.S.C. §§3145 
and 3731. Rule 9(a) governs appeals 
from bail decisions made before the 
judgment of conviction, that is, sen- 
tencing. The former rule was limited 
to a defendant’s appeal “from an order 
refusing or imposing conditions of re- 
lease.” Because the government may 
now appeal release and detention or- 
ders, “(t]he district court must state in 
writing, or orally on the record, the 
reasons for an order regarding release 
or detention of a defendant in a crimi- 
nal case.” Under the former rule, the 
court needed to provide written rea- 
sons only when it entered “an order 
refusing or imposing conditions of re- 
lease.” Now, a party who appeals from 
an order concerning release before sen- 
tencing must file with the appellate 
court as soon as practicable a copy of 
the district court’s order and statement 
of reasons. Plus, an appellant who 
questions the factual basis on which 
the district court based its order must 
file with the appellate court a tran- 
script of the release proceedings or 
explain why no transcript was ob- 
tained. New Rule 9(a) further requires 
the appellate court to determine the 
appeal promptly. The appeal is heard 
after the appellee has received reason- 
able notice, and the appellate court 


Part 2 


Attorneys can now 
focus more on 
substantive 
arguments instead 
of worrying that 
some oversight or 
bad timing may 
cause their clients to 
lose their right to 
appeal 


by Edward L. White III 


will consider “such papers, affidavits, 
and portions of the record as the par- 
ties present or the court may require” 
(emphasis added). The former rule did 
not permit the court to request addi- 
tional papers; the decision regarding 
what to file with the court rested with 
the parties. The court may also require 
the parties to file briefs.! 

Rule 9(b) governs the “review” of 
bail decisions issued after sentencing. 
The rule addresses the “review” of a 
bail decision rather than the “appeal” 
of such decisions, because review can 
now be obtained by motion if the party 
seeking review has already filed a 
notice of appeal from the judgment of 
conviction. If no appeal from the judg- 
ment of conviction is pending, the 
party may file a notice of appeal with 
the district court from the order re- 
garding release after the judgment of 
conviction. Along with filing the same 
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information under Rule 9a), the appli- 
cant for review under Rule 9(b) must 
also supply the appellate court with a 
copy of the judgment of conviction. As 
with an order regarding release before 
sentencing, the district court must also 
provide its reasons in writing or orally 
on the record for an order regarding 
release after sentencing.” 


Rule 12 

Rule 12(b) deals with the filing of a 
representation statement and was 
changed in 1993 to conform with the 
amendment to Rule 3(c), which allows 
an attorney who represents multiple 
parties to describe generally in the 
notice those clients who are appealing. 
Amended Rule 12(b) requires that 
within 10 days of the filing of the notice 
of appeal, unless the court of appeals 
designates otherwise, the attorney who 
filed the notice must also file with the 
clerk of the appellate court a statement 
specifically naming each party the at- 
torney represents on appeal. Unlike 
the notice of appeal, which is a 
jurisdictional document, the represen- 
tation statement is designed solely as 
another way for the court of appeals 
to identify the individual appellants to 
the appeal.? 


Rule 15 

Rule 15 regulates the procedure to 
obtain the review or enforcement of 
an agency order. The 1993 amendment 
to Rule 15(a) underscores a difference 
with the changes to Rule 3(c) regarding 
the naming of the appealing parties in 
the notice of appeal. Although both 
Rule 15(a) and Rule 3(c) provide that 
a notice of appeal name the parties 
seeking appellate review, Rule 15(a) 
does not provide an attorney with the 
leeway given by Rule 3(c). Under 
amended Rule 3(c), an attorney who | 


a 
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represents more than one appealing 
party has the option in the notice of 
referring to the appellants in general 
terms. Amended Rule 15(a), however, 
requires the attorney to name specifi- 
cally each petitioner in either the cap- 
tion or body of the petition of review. 
(According to Rule 15(a), the term 
“petition of review” includes a notice 
of appeal or a petition to enjoin, set 
aside, suspend, modify, or otherwise 
review the agency order.) Rule 15(a) 
states that “[ulse of such terms as ‘et 
al.; or ‘petitioners; or ‘respondents’ is 
not effective to name the parties,” and 
the rule refers the attorney to Form 3 
in the Appendix of Forms as a sug- 
gested guideline to use in drafting a 
petition for review of an agency order. 
Unlike the flexibility of Rule 3(c), the 
rigidity of Rule 15(a) stems from the 
nature of a petition for review. In 
contrast to a notice of appeal, a petition 
for review of an agency order is the 
first filing in any court. The petition, 
consequently, is the equivalent of a 
complaint and, therefore, requires the 
naming of each party.* 


Rule 25 

Rule 25 addresses: the filing and 
serving of papers in an appeal. Rule 
25(a) was amended in 1993 to expand 
the holding in Houston v. Lack, 487 
U.S. 266 (1988), which allows an in- 
mate to “file” a notice of appeal by 
placing it in the prison mail system. 
Amended Rule 25(a) extends the Hous- 
ton holding by considering each appel- 
late paper “filed” at the time the pro 
se inmate delivers the paper to the 
prison authorities, instead of when the 
paper actually reaches the appellate 
court. According to amended Rule 25(a), 
a pro se prisoner may show the timely 
filing of a paper through a notarized 
statement or unsworn declaration pur- 
suant to 28 U.S.C. §1746 stating the 
date the inmate deposited the paper 
in the institution’s internal mail sys- 
tem and that first-class postage was 
prepaid.® 

Rule 25(a) was also amended in 1994 
to preclude the clerk of the appellate 
court from rejecting the filing of any 
paper on the ground of noncompliance 
with the appellate rules or with the 
local rules or practices. The amend- 
ment, however, does not preclude a 
clerk’s office from screening papers for 
compliance. If the appellate court so 
delegates, the clerk may inform a party 


regarding noncompliance and set a 
date by which the corrected paper 
must be resubmitted. If the offending 
party does not timely file a corrected 
paper or fails to make the proper 
corrections, the clerk will then refer 
the matter to the appellate court for a 
ruling.® 

Amended in 1994, Rule 25(d) re- 
quires all papers filed with the 
appellate court to contain proof or 


acknowledgement of service. The for- 
mer rule permitted parties to file papers 
without such statements. The proof of 
service must now also include the 
addresses to which the papers were 
mailed or delivered. Rule 25(e), also 
added in 1994, is entirely new, and 
states: “Whenever these rules require 
the filing or furnishing of a number of 
copies, a court may require a different 
number by local rule or by order in a 
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particular case.” This provision clearly 
informs the parties to consult a court’s 
local rules to ensure filing the correct 
number of copies. Filing the wrong 
number of copies, however, is not a 
jurisdictional defect affecting the valid- 
ity of the appeal.? 


Rule 28 

Rule 28 concerns the content of ap- 
pellate briefs. Under former Rule 28(a), 
the parties to an appeal were not 
required to set forth the standard of 
review applicable to the issues in their 
appeal, unless otherwise required by 
local court rule. Amended in 1993, Rule 
28(a) now requires the appellant’s in- 
itial brief to “include for each issue a 
concise statement of the applicable 
standard of review; this statement may 
appear in the discussion of each issue 
or under a separate heading placed 
before the discussion of the issues.” 
The appellee does not need to include 
a discussion of the standard of review 
in its answer brief, unless the appellee 
is dissatisfied with the standard of 
review that appears in the initial brief. 
Requiring the parties to state the stan- 
dard of review tends to result in better 
tailored arguments, allowing precise 
discussion of the matters on appeal as 
well as a more efficient resolution of 
those matters by the appellate court.® 

Rule 28(a) was further amended in 
1994 to require the appellant to in- 
clude in its brief a summary of the 
argument on appeal. Under the earlier 
rule, an argument summary was op- 
tional, although several circuit courts. 
including the 11th Circuit, made it 
mandatory.’ The appellee’s brief must 


also contain a summary of the argu- 
ment according to amended Rule 
28(b).1° Lastly, Rule 28(g) has been 
changed to exclude the proof of service 
page(s) from being counted toward the 
maximum number of pages permitted 
in a brief.!! 


Rule 33 

Rule 33 was redrafted in 1994 to 
permit appeal conferences. The old rule 
was limited to “prehearing conferences.” 
The broader scope of the new rule 
allows conferences to be held before 
and after oral argument. The confer- 
ences are designed to assist the court 
in the disposition of the proceedings, 
and may address the simplification of 
issues and the possibility of settle- 
ment. The appellate court will direct 
the attorneys to participate in an ap- 
peal conference and may also require 
the parties to attend, although the 
presence of parties is not intended to 
be routine. The language of the rule is 
sufficiently elastic to permit “a court 
to determine that an executive or em- 
ployee (other than the general counsel) 
of a corporation or government agency 
with authority regarding the matter 
at issue, constitutes ‘the party.”” The 
conferences may be conducted tele- 
phonically or in person, and will be 
presided over by a judge or a court- 
designated person. “Before a settle- 
ment conference, attorneys must con- 
sult with their clients and obtain as 
much authority as feasible to settle the 
case. As a result of a conference, the 
court may enter an order controlling 
the course of the proceedings or imple- 
menting any settlement agreement.” 
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The court may hold more than one 
conference in each appellate pro- 
ceeding. !2 


Rule 38 

Rule 38 addresses damages and costs 
for filing frivolous appeals. As with the 
old rule, the rule as amended in 1994 
still permits an appellee to recover its 
“just damages and single or double 
costs” after the appellate court deter- 
mines an appeal is frivolous. Under the 
amended rule, however, the appellant 
must first receive notice and have an 
opportunity to respond before sanc- 
tions are imposed. 

Sanctions can be obtained in two 
ways: First, the appellee may move for 
sanctions. The motion for sanctions 
must be in a document filed separately 
from the appellate brief. No longer may 
a party insert a request for sanctions 
in its appellate brief. Such an act does 
not constitute proper notice to the 
nonmoving party under the new rule. 
Second, the court may issue notice that 
it will consider sanctioning the appel- 
lant. The court has discretion con- 
cerning the form of the notice and the 
manner in which the appellant shall 
respond to the notice.!% 


Rule 40 

The 1994 amendment to Rule 40(a) 
enlarged the time in which a petition 
for rehearing may be filed in all civil 
cases, not criminal cases, in which the 
United States, or a United States 
agency or officer, is a party. In these 
limited civil cases, any party may 
petition the court for a rehearing within 
45 days after the entry of judgment, 
rather than within the previous time 
period of 14 days. The appellate court, 
though, may shorten or enlarge the 
45-day period by court order in particu- 
lar cases. The increase from 14 to 45 
days recognizes the need of the U.S. 
Solicitor General to have adequate 
time to review the merits of a case 
before requesting a rehearing. This 
change is analogous to the provision 
in Rule 4(a), which gives parties in 
cases involving the government 60 
days, rather than 30 days, in which to 
decide whether an appeal should be 
taken. Amended Rule 40(a) also pre- 
cludes appellate courts from passing a 
local rule reducing the number of days 
a party may have to file a petition for 
rehearing in civil cases involving the 
United States. Although a court may 
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alter the filing time on a case-by-case 
basis, a local rule providing for fewer 
than 45 days would defeat the intent 
behind Rule 40(a) of granting the So- 
licitor General more time to determine 
whether a petition for rehearing should 
be filed. 


Rule 41 

Rule 41 concerns both the issuance 
and the stay of an appellate court 
mandate. Rule 41(a), as amended in 
1994, modifies the time in which the 
court issues its mandate. The former 
rule required the mandate to be issued 
21 days after the entry of judgment. 
Rule 41(a) now requires the mandate 
to “issue 7 days after the expiration of 
the time for filing a petition for rehear- 
ing unless such a petition is filed or the 
time is shortened or enlarged by or- 
der.” If a petition has been filed, the 
mandate is issued seven days after the 
entry of the order denying the petition, 
unless the time is enlarged or short- 
ened by court order. The time change 
for the issuance of the mandate con- 
forms with the change to Rule 40(a), 
which enlarged the time in which peti- 
tions for rehearing may be filed in civil 
actions involving the United States, or 
United States agencies or officers. Be- 
cause amended Rule 40(a) allows par- 
ties in civil cases involving the 
government 45 days after the entry of 
judgment to file a petition for rehear- 
ing, the time in which the mandate is 
issued had to be extended beyond the 
petition for rehearing date; otherwise, 
the mandate would issue 21 days after 
the entry of judgment, which would be 
before the expiration of the 45 days the 
parties have to file their petitions for 
rehearing.!5 

Rule 41(b) governs the stay of an 
appellate court mandate pending peti- 
tion to the U.S. Supreme Court for a 
writ of certiorari. A party moving an 
appellate court for a stay must now file 
proof with its motion that it has served 
all other parties with notice of the 
requested stay. Former Rule 41(b) re- 
quired the moving party just to give 
reasonable notice to the other parties 
and not proof of such notice. Amended 
Rule 41(b) further requires the moving 
party to “show that a petition for 
certiorari would present a substantial 
question and that there is good cause 
for a stay,” which illustrates that stays 
are not automatically given. 

If granted, a stay will generally not 


exceed 30 days. The stay period may 
be lengthened if cause is shown or if 
“during the period of the stay, a notice 
from the clerk of the Supreme Court is 
filed showing that the party who has 
obtained the stay has filed a petition 
for the writ, in which case the stay will 
continue until final disposition by the 
Supreme Court.”!6 


Rule 48 

The text of amended Rule 48 is new 
as of 1994 and deals with an appellate 
court’s appointment of “a special mas- 
ter to hold hearings, if necessary, and 
to make recommendations as to factual 
findings and disposition in matters 
ancillary to proceedings in the court.” 
Unless otherwise specified in the order 
appointing the special master: 


[The] master shall have power to regulate 
all proceedings in every hearing before the 
master and to do all acts and take all 
measures necessary and proper for the 
efficient performance of the master’s duties 
under the order including, but not limited 
to, requiring the production of evidence 
upon all matters embraced in the reference 
and putting witnesses and parties on oath 
and examining them. If the master is not a 
judge or court employee, the court shall 
determine the master’s compensation and 
whether the cost will be charged to any of 
the parties. 


Special masters will be used when 
the appellate court needs a factual 
determination to reso!ve an ancillary 
issue of first instance in the appellate 
court, for example, an application for 
attorneys’ fees. The special master is 
not intended to resolve factual issues 
that are directly related to the district 
court or agency that originally heard 
the case. When a factual issue is 
unresolved in those situations, the ap- 
pellate court will ordinarily remand 
the case to the appropriate district 
court or agency for further action.!7 


Conclusion 

The 1993 and 1994 amendments to 
the Federal Rules of Appellate Proce- 
dure should better facilitate the resolu- 
tion of cases on appeal. A particularly 
welcome change is the removal of those 
jurisdictional traps that existed in the 
former version of the rules. Practicing 
under the amended rules should be 
less treacherous than before. Attorneys 
can now focus more on the substantive 
arguments they are going to present 
on an appeal instead of worrying that 


some oversight or bad timing may 
cause their clients to lose their right 
to appeal. 0 


1 Fep. R. App. P. 9(a) and advisory com- 
mittee notes. 
2Fep. R. App. P. 9(b) and advisory com- 
mittee notes. Rule 9(c) was also modified to 
reference the proper statutory provisions. 
3Fep. R. App. P. 12(b) and advisory 
committee notes. See also supra note 3 in 
Part 1 of this article (April 1995) and 
accompanying text. 
4Fep. R. App. P. 15(a) and advisory 
committee notes. New Rule 15(e) was added 
to require the petitioner to pay a filing fee 
to the appellate court. The advisory commit- 
tee notes state that the omission of this 
requirement from former Rule 15 was an 
apparent oversight. 
5Fep. R. App. P. 25(a) and advisory 
committee notes. 
®6Fep. R. App. P. 25(a) and advisory 
committee notes. 
7Fep. R. App. P. 25(d), (e) and advisory 
committee notes. 
8 Fep. R. App. P. 28(a)(5), (b) and advi- 
sory committee notes. 
9Fep. R. App. P. 28(a)(5) and advisory 
committee notes; 11th Cir. R. 28-2(i). 
10Fep. R. App. P. 28(b) and advisory 
committee notes. 
11Fep. R. App. P. 28(g) and advisory 
committee notes. 
12 Fep. R. App. P. 33 and advisory commit- 
tee notes. 
13 Fep. R. App. P. 38 and advisory commit- 
tee notes. 
14Fep. R. App. P. 40(a) and advisory 
committee notes. 
15Fep. R. App. P. 41(a) and advisory 
committee notes. 
16Fep. R. App. P. 41(b) and advisory 
committee notes. 
17 Fep. R. App. P. 48 and advisory commit- 
tee notes. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Basic Retirement Planning 


ost of us want a 
comfortable retire- 
ment. The big question 
is, what are we doing 
about it? Good intentions don’t help. 
Even though Social Security was never 
intended to take care of all our finan- 
cial needs upon retirement, many 
Americans have come to expect it will 
do so. Given the current economic mood 
and environment, it would be foolish 
to count on Social Security for much, 
especially if you are under age 50. 

Lawyers who devote their full ener- 
gies to practicing law frequently find 
themselves “turning the crank” so hard 
that they fail to take any significant 
steps to provide for retirement. Of 
course, when it happens, the cash flow 
comes to a halt. Young lawyers, espe- 
cially, never seem to give more than a 
passing thought to that day. The pur- 
pose of this article is to help you avoid 
the pitfalls associated with either no 
planning at all or haphazard acquisi- 
tion of miscellaneous investments. Too 
many lawyers buy a “hot” investment 
without any overall plan. 


Women’s Vulnerability 
to Insufficient Funds 

Women are particularly vulnerable 
to having insufficient retirement funds 
for several reasons. First, women pro- 
fessionals still earn considerably less 
than men, which means less is contrib- 
uted to a retirement plan. Also, women 
tend to change jobs more frequently, 
and changing a job before pension 
benefits vest means that there are 
fewer pension benefits to take from the 
job. In addition, women tend to be out 
of the job market more than men. If a 
woman is not working because she is 
experiencing a gap between jobs, noth- 
ing is being contributed to her pension 
plan.! 


for Lawyers 


To plan for 
retirement, get all 
the facts together, 

determine your 
goals, and develop 
a plan to reach them 


by Robert J. Ruth 


Getting Started 

When developing a retirement plan, 
give careful attention to identifying 
potential sources to be used to provide 
retirement income. Many times there 
are overlooked sources, such as divert- 
ing $100 or $200 per month from your 
budget for investment purposes. For 
example, $200 per month automati- 
cally invested from your checking 
account for a period of 20 years, earn- 
ing eight percent interest compounded 
monthly, will grow to $113,799.83! See 
Figures 1 and 2. 

Determine your retirement age and 
the amount, in today’s dollars, you will 
need monthly. Now it is possible to 
calculate how much that amount will 
be in the future with an assumed 
inflation factor. Most investment advi- 
sors have software that can quickly 
make those calculations. For example, 
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a person at age 51 who wants to retire 
at age 62 with a monthly income of 
$3,500 in today’s dollars will need 
$5,987 per month at retirement, as- 
suming five percent inflation. The 
problem is finding the sources to sa- 
tisfy that goal. It is easy to see from 
this example that the sooner you get 
started, the easier it is to meet your 
goal. 


Insurance as Foundation 

Any thought about planning for re- 
tirement must include some reference 
to life and disability protection insur- 
ance, the foundation upon which a 
financial plan is built. Most of us have 
mortgages, children’s college expenses, 
or other long- or short-term obliga- 
tions. While life insurance with all of 
the bells and whistles is not for every- 
one, inexpensive term life insurance 
and disability protection are available 
to healthy individuals. For example, a 
typical term life premium for a male, 
age 41, at the preferred rate for 
$250,000 in coverage is less than $35 
per month. That premium is guaran- 
teed for 10 years. Should sudden 
disability or death occur, with the type 
of obligations mentioned earlier, where 
is the money coming from to satisfy 
them? That $250,000 death benefit 
would go a long way toward paying 
many of those obligations. 


Defined Benefit Plans 

Some law firms still provide a de- 
fined benefit pension plan that 
establishes a definite future benefit 
predetermined by a specific formula. 
The benefits are based upon years of 
service, salary, or both. These plans 
are designed to replace only a portion 
of your salary upon retirement, and 
they are declining in popularity now 
because of their expense. If your firm 


q 


has such a plan, check the vesting 
rules, the formula used to calculate 
benefits, whether the plan has a cost 
of living adjustment for retirees, and 
whether the benefits are portable. You 
can usually get an annual estimate of 
retirement benefits from the firm to 
help you assemble facts for your own 
plan. 


Contributory Plans 

Continuing to grow rapidly in popu- 
larity are 401(k) profit sharing plans. 
These plans allow the employee to 
invest pretax money (up to $9,240 in 
1994) to a schedule of investments. The 
earnings grow tax-free until distribu- 
tion. Some plans provide for a matching 
percentage of contribution by the em- 
ployer, and the benefits upon retire- 
ment from such a plan depend on the 
investments and amounts contributed. 
Obviously, some perform better than 
others. Differences are due to the rela- 
tive cost of administration, investment 
styles, and the performance of those 
investments. You can calculate an esti- 
mate of your retirement benefits by 
knowing the amount of annual contri- 
butions (you should receive an annual 
report showing the value of your ac- 
count from the administrator), years 
to retirement, and estimated return 
on the investments. Placing a value at 
retirement is another fact necessary 
in creating a plan. 


Simplified Employee Pensions 

Another type of qualified plan for the 
smaller firm (25 or fewer employees) 
is the simplified employee pension 
(SEP) plan, often referred to as mini- 
401(k)s. Many small firms do not set 


up retirement plans for employees be- 
cause of the cost and the ERISA 
regulatory burden. SEPs were intro- 
duced to overcome these hurdles. In 
a SEP, an employee, including a self- 
employed individual, establishes an 
IRA account to which the employer 
may make a contribution on the em- 
ployee’s behalf. The employer can 
change its SEP contributions depend- 
ing on cash flow, and may also vary the 
amount of the contribution from year 
to year, even skipping a year com- 
pletely. These features give the 
employer great flexibility in determin- 
ing what contributions, if any, to make 
from year to year. Employer contribu- 
tions are tax deductible and earnings 
accumulate tax free. Also, employees 
can elect to have their salary reduced 
and the difference applied to the plan, 
so their contribution is with pretax 
dollars. When the employee elects to 
contribute by means of a salary defer- 
ral, the plan is called a SAR-SEP. All 
contributions are invested in IRAs, as 
directed by each employee. These in- 
vestments are usually designated for 
mutual funds, and should be a part of 
an overall investment plan. 

The employer must contribute to 
accounts for all employees who have 
attained the age of 21 and who have 
worked three or more of the five pre- 
ceding years. The employer contribution 
is not included in the employee’s gross 
income. Besides being simple, SAR- 
SEPs are a tremendous way to put 
money away. The annual employer 
contribution maximum allowed is 
$30,000 or 15 percent of the employee’s 
compensation, whichever is less. The 
salary reduction contribution limit is 


15 percent of each employee’s W-2 
compensation, not to exceed $9,240 (in 
1994). Note that withdrawal of funds 
before age 59!/2 makes those funds 
subject to a 10 percent excise tax under 
most circumstances. 

Their simplicity, low cost, and flexi- 
bility, in addition to tax deferral, make 
SAR-SEPs very popular among both 
employees and employers. This is espe- 
cially true with the larger annual 
contributions allowed, compared to an 
IRA. 


IRA Accounts 

Everyone up to age 70!/2 with earned 
income is eligible for an IRA and should 
take full advantage of it. For many, 
this is an important step in creating a 
retirement nest egg. If eligible, a per- 
son who sets up an IRA can deduct the 
IRA purchase from gross income and 
enjoy the benefits of tax-deferred 
growth. The current maximum contri- 
bution is $2,000 per person, annually. 
For full tax deductibility, regardless of 
income, one must not be an active 
participant in a sponsored retirement 
plan. For those who are active partici- 
pants in such a plan, the rules provide 
for full tax deductibility and tax- 
deferred growth for married individu- 
als earning below $40,000 annually 
and single individuals earning below 
$25,000 annually. Partial deductibility 
is permitted for married individuals 
earning between $40,000-$50,000 and 
single individuals earning between 
$25,000-$35,000. Most people place IRA 
money in a mutual fund, so full advan- 
tage can be taken of the favorable tax 
treatment afforded to growth. Again, 
these investments must be done with 


Figure 1. Monthly 
Contributions Without 
interest and Monthly 
Contributions With 8% 


Interest Over 20-Year 
Period 
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an overall plan in mind and careful 
selection of the particular investments. 

The latest “hot tip” gleaned from a 
salesperson or from the media may not 
fit your plan and, in fact, may not even 
be an appropriate investment. Many 
people give little thought to a fund’s 
expenses, its performance over the long 
term, or the experience and tenure of 
the fund manager. A mutual fund that 
performs well one year may not do well 
in the next. At the very least, an 
annual review and analysis must be 
performed. With over 4,400 mutual 
funds in existence, careful attention 
must be given to selection and fol- 
lowup. 


Other Sources 

There are many other retirement 
income sources to consider. For exam- 
ple, variable annuities have become 
very popular. They permit a person to 
invest in separate accounts with tax 
deferral of the growth until distribu- 
tion. Over the long term, variable 
annuity growth can be impressive, but 
the same caveat applies here that ap- 
plies to mutual funds. Like everything 
else, some variable annuities are bet- 
ter than others. In addition, there are 
more annual expenses to consider in 
the form of insurance and administra- 
tive expenses. Great care must be 
exercised in reviewing and comparing 
prospectuses and in tracking perform- 
ance. Once the money is in an annuity, 
getting it out when you may want it 


Planning for your 
retirement is not 
much different from 
preparing a lawsuit. 


The seat-of-the- 


pants approach fails 
in either case 


isn’t always easy. Most annuities have 
a withdrawal penalty based on a slid- 
ing scale for up to eight years or more. 
In the right situation, however, an 
annuity can be an important income 
source at retirement. 


Conclusion 

Planning for your retirement is not 
much different from preparing a law- 
suit. The seat-of-the-pants approach 
fails in either case. You must get all of 
the facts together, determine your goals, 
and develop a plan to reach those goals. 
An investment advisor can help you 
develop and implement that plan, 


Figure 2. Breakdown of Annual and Accumulated Interest and Accumulated Value 
Compounded Monthly at 8% Rate of Interest 
Year Contribution Ann Interest Acc Interest Total 
1 2400 86.78 86.78 2,486.78 
2 2400 195.94 282.72 5,172.50 
3 2400 590.36 873.08 8,073.08 
4 2400 732.62 1,605.70 11,205.70 
5 2400 983.23 2,588.93 14,588.93 
6 2400 1,253.89 3,842.82 18,242.82 
7 2400 1,546.20 5,389.02 22,189.02 
8 2400 1,861.90 7,250.92 26,450.92 
9 2400 2,202.85 9,453.77 31,053.77 
10 2400 2,571.08 12,024.85 36,024.85 
11 2400 2,968.77 14,993.62 41,393.62 
12 2400 3,398.27 18,391.89 47,191.89 
13 2400 3,862.13 22,254.02 53,454.02 
14 2400 4,363.10 26,617.12 60,217.12 
15 2400 4,904.15 31,521.27 67,521.27 
16 2400 5,488.48 37,009.75 75,409.75 
17 2400 6,119.56 43,129.31 83,929.31 
18 2400 6,801.12 49,930.43 93,130.43 
19 2400 7,537.21 57,467.64 103,067.64 
20 2400 8,332.19 65,799.83 113,799.83 
Total 48,000 65,799.83 113,799.83 


which must include an analysis of the 
many vehicles available to reach your 
goals. You or your investment advisor 
must be committed to performing con- 
siderable research in determining what 
is best for you. All of the research and 
timing as to the purchase and sale of 
the underlying securities is done for 
you by the professional investment 
manager when you own a mutual fund 
or variable annuity, but you or your 
investment advisor still must perform 
the research to determine which mu- 
tual funds and annuities match your 
objectives. Regular followup should oc- 
cur to make changes warranted by new 
circumstances. The Social Security Ad- 
ministration estimates that only 16 of 
every 200 people age 25 will have 
adequate income when they retire after 
working for 40 years. Let’s hope that 
you are one of them. 0 


1 Martha Priddy Patterson, A Woman’s 
Special Dilemma, US News anp Wor_p 
Report 93 (June 13, 1994). 
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LAWYER SERVICES PAGES 


< STOP! > 


DON’T HASSLE WITH 
CLASSIFIED ADS! 


If you hate waiting around the phone 
all day, let us sell your office furniture. 
When we sell it, we'll split the profits! 


Desks * Files * Chairs * Free Appraisal 


Consign-It Shop 


Designer Office Furniture of Miami 
155 N.E. 38th STREET ¢ 576-1828 
Open 10-6, Monday-Saturday! 


P.S.: We Make Office Calls, Too! 


defense. 


30+ yrs. chemical product and pro- 
cess, environmental, labeling, hazard 
communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 
11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 

(407) 840-9234 


I—| ~SNI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


GRATIS TEAM PREVIEW: for merit, causation We shall confer with you 
in detail intimate clini cal i ne dards of care 


arguments typically pealanted by opposing side. Our aco insures expert witnesses 
surmount closest opposing side. We no lists. of hago 


als serves 


HCAL: Health Care Auditors, Inc. 
7 Feather Sound Drive, Penthou 


Clearwater, Florida 34622-5552 — are pleased to receive your calls. 


Medical Experts 


Florida physicians have more credibility 

with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for 
1-800-284-3627 


Quality 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $220* 
TRADEMARK OFFICE - $80* 
STATE TRADEMARK - $85 
COMMON LAW - $75 
EXPANDED COMMON LAW - $125* 
DESIGNS - $105* per class minimum 
COPYRIGHT - $115 
* plus photo copy cost. 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals. ) 


RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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Boca Raton; FL 3343 


BANKRUPTCY 


7 i Valuation Should Not Be A Gray Area! 
a SOFTWARE Ah The Professionals to Call When You Need Appraisal Services 


Accepted by the Courts 


Spend less valuable time filing Sh 
Chapter 7, 11, 12, 13 GAL VALUATION 
bankruptcies! FINAN 


p Fast and extremely easy 


: to learn and use. 
APPRAISALS 
Best looking, typeset- BUSINESS MACHINERY & EQUIPMENT REAL ESTATE 
quality forms. 
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occasional filings. 


International Services for: 


O Transfer Pricing (Section 482) 0 Real Property Acquisitions 
Call 1-800-492-8037 for free O Intangible Assets on O Reexpression of Financial Statements 
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fictitious name registration 
you need give CIS acall. | 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. name notice in any of the 67 counties. 
It’s as easy as signing your name. : With our exclusive tickler file we will 
Since January 1, 1991 the State of notify you in five years when it’s time 
Florida requires all fictitious names to be | to renew and what is required. 
registered and recorded with the Secretary All we need is your John Hancock. 
of State’s office. For answers to your fictitious name 
Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 
your completed application. We have SERVICES. INC Let CIS register your fictitious name. 
established a statewide publishing 


Fictitious Name Division # 1201 Hays Street # Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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Move over Nexis. 


Now Westlaw has more business 
and financial information. 


Move over Nexis® Fifty percent more full-text market and 
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